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Title 45 — Public Welfare 



a-IAPTER I— OFFICE OF EDUCATION, DE- 
PARTMENT OF HEALTH, EDUCATION; 
AND WELFARE 

EDUCATION OF HANDICAPPED 
^ * ^.CHILDREN 

I i.j'ementalion of Part B of the Education 
of the Handicapped Act 

.y^^r^^CY us Office of Education, 

-\CTION Final rcgulcttion. 

„ NUMMARY.' These negulation.^ imple- 
.iient amendmente to Part B of the Edu- 
c.iuon of -the Handicai>ped i\ct cas\re- 
cuuied by the Education for All KaAdi-. 
.capped Children Ac|. of 1975> by. M) 
^iui^ndlng the existing VegulatiO!ii>'^6v- 
A.'iiaug asi>istance to States for edikation 
in luiiidicapptKi chililren, ^2) adding a 
part on incentive grants programs 
lor handicapped children aged ^ three 
tiuouyh five». and c3> making certain 
conforming amendments to the general 
'provisions for State-administ^red pro- 
giams. 



Tiiese regulations govern me proysion • '^^^ P^ce^of Education prepared, several 
01 formula grant funds to State and locaU, f^^rafts of tne concept papers and con- 
euucational agencies to assist them in 
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niiun public aivolvement throughout the PAR^ 1 2 la— assistance to states for 

enty'e rulemaking proce&s. A description educatiun uf handicapped caii.DfttN 

of tliese steps is included m the following r ^'^ * , . , 

paragraphs: OfTice of Education co!KUicted a 

Before the proi>osed rules were drafted, careful review of the public commenU' 

the 6mce of- Education carj-ied out a received and summarized Uieiii by sub- 

luassive effort to obtain comments and J^^'^^'' *'^na topic, 

sugyestions for developing regulaUons ^ A ^er^ large miniber of ccinmtui. 

irpm mter&sted -ixirties throughout the ^^^^l ^J,^^^ spcciHc statutoiy roquire- 

Nation/Xliis involved participating in "^^"^"^^ ^^^^^'^ comments expressed cou' 

approximately 20 meetings about the law ^'"^ ^K^^l statute and suggested 

conducted on both a geographic and spe- ciianges to be made m the statutory pro- 

•cial interest basis. Approximately 2 2O0 ^'^sions Ho^vever.. because they are stut- 

people participated in these meetings and the Office of Education is not 

several hundred comments were received. ^ ^^^^ any changes m the regula- 

* In June 1976. the Office of Education ^'.''^^ ^'^^ ^^^^^^ ^ '^^^^ points Some 

convened a nalionaf writing group of ^f the statutory provisions on which com- 
approximateb 170 people to develop con- /^^^fj?^ wore received.- together with con- 

ce-pt papers^for usfe in'writmg the regu- J^^^^^ ^^^"^^^ ^^e included below: 

Utioiis This group was composed of par-, ^^ee appropriate public educa- 

entb. represenUatnes pf special 'interest t^on— problems with timelmes and c6n- 
organizations tf.e., AFT. NEA, .private 
schooU) . and administrators of State and 
local .schools, The.se concept papers 
farmed tiie basis fur tiie proixjsed regula- 
tions 

During the months of July-November, 



the education of handicapped children. 

.The regulations iwfclude provisions 
unich are designed ( 1> to assure that all 
liandicapped children have^ availabfe to 
them_ a f^ee' appropriate public educa- 
tion.' (2) to assure that the rights of 
handicapped cHildren and their parents 
4re protected, i3> to assist States and 
lijcalities to provide for the education of 

^ liandicapped children; and to assess 
and assure the effectiveness of efforts to 
educate such child.ren. 
These regulations ajso include the final 

^ules for counting and reporting handi- 
capped children. (The cfiild count rules 
were- published m proposed form on Sep- 



tmued to seei^ inputs on these drafts from 
various interested parti^. 

On December 30. 1976, the proposed 
rules werd published in tha Federal 
Register. Written comments and-recom* 
mendations on the' proposed rules were 
invited for a 60-day comment period 
ending March 1, 1977. an^ public hear- 
ings ' were held in Washington. SOT 



<j'brns about the cost of implementmg Uiic 
requirement; . 

f2> Priorities — concerns about Feder- 
al priorities which are not consistent 
with State and Ipcal priorities; 

(3) Individualized education pro- 
gBAms— suggestions that the requirement 
be deleted from the regulation unle.s.. 
more funds are available for implement- 
ing it; 

Prior notice and other due process 
procedures— concerns about the amount 
of detail in these requirements and tlic 
time, cost and paper work Invohed in 
their implementation; ^ 
. ' 5> State educational agehcy respon.^i- 
bihty for general supervjsion of all spe- 



Francisco. Denver. Chicago, Boston, and ,cial edugatioi^ programs In the State 
A^y^^^i^ ^. . ««« — concerns about latlc of authority 



Atlanta, ^Over 1,600 written comrnents' 
were received during that period, all of 
which were reviewed and. considered by 
the Office of Etiwcation in prej^aring these 
final regulations ^ 
. Tl\e tapes of the hearings and copies 
tJf written comments are available for 



fomhor ft iQ'Tft orw4 «r«^« jv^^^x^v.^^o f ^pubUc iRspection at the Bureau of Edu- 

the bXber 30 p OD^er^^ Handicapped, room 4921 

inco tne uecemoer proposed regula- T)nnnhOft RtHiHinrr dnn c^u cf-oof sw. 



tions for >he Convenience of the reader.) 
EFFECTIVE DATE:' October 1. 1977. 

FOR FURTHER. INFORMATION CON- 
TACT: 

Daniel Ringelheim, Director. Division 
of Assistance to States. Bureau of Edu- 
cation for the Handicapped, 400 Mary- 
land Ave SW., Croom .4046 Donohoe 
Building), Washington, D.C 20202. 
telephone: 202-472-2265; 
• or . 

Thomas B Irvin, Policy OfTic^r. Bu- 
/ rf>au of Edjicaiion for the Handicap- 
^ ped. 400 Maryland Ave. SW., (room 
4926 Donohoe Building), Washington, 
DC 26202, telephone- 202-245-9405. - 
SUPPLEMENTARY INFORMATION. 

. Rulemaking Histo'ry — Public/ 
Participation- • 

ska use of the potential impact tt^at 
Pub. L. 94-rl'42 will have on the-educa- 
*'or of handicapped children throughout 
'he Nation, and on tlie agencies that 
-mc thw^. the Office of Education rec- 
opnzed the need for intensive public 
'>^rticipation in the development of regu- 
lations, and took steps to insure maxi- 



Donohoe Building, 400 6th Street 
WashingjM. D.C. 20202 
* In addiyon to the above public- -com- 
ment activities, ^he Office' of Education 
continued with^other public participa- 
tion efforts, including: 

ri> Participating in 10 regional meet- 
ings of /the American Associa^on of 

School Administrators and other region- ____ 

al nieetih^s with the Council of the Great^ -gress established' ir^aentive "^ants-^^ 
City Schools: recognition that when education begins 

Conducting a national conference at the^ie^rlier stages of development (1> 
on the regulations for adnjmistrators* of benefits are ijlaximized 
vf^rious Stat<^ agency prograrifTs for the 
handicapped ."and participating in meet- 



- o\ei 

other State agencies' and the lack of 
funds to efficiently implement the 
'provision;. 

(6) Child count— concerns about the 
dates on which the count must bcvtaken 
Another large number of commenters 
citea specific concerns or issues with 
respect to the content of the proposed 
rules. Because of the large number of 
comments received, individual commenfs 
have been consolidated. 

PART 121m— ^INCENTIVE GRANTS » 

/ Part 121m sets forth the conditions 
under which. States may receive grants 
to assist in the education of handicapped 
children aged three through five. Con- 



(2)- additlOiial 
or onore severe handicaps may be pre- 

. ^ . ^ vented, and greater long-term cost 

ipgs at other national conferences; ^id - effectiveness Js- re aUze^. 
, <p Participating in a special series \)f Comment ' 2An {rhuo ^ 
hteetings organizefl 'by the Institute for ■ 
Educational'Leadership and composed of 



representatives of the NatiorfM Govern 
ors' Conference, the National Conference 
of State Legislatures, th^ National Asso- 
ciation of state Boards of Education, and 
tlie Education Commission of Ui^States. 

Action Taken on PuBLfC Comme^^ts 

PART lOOB — STATE ADMINISTERED PROGRAMS 

No comments were received on/the 
propose<^aniendments to Part 100b, and 
na changes have been made 



Comment: j!An issue w^s raised con- 
cerning the possible use* of incenlive 
grant funds |or ^children from birth 
ti^rough two years df age. 

Response: Section 619 of the Act and 
the^ legislative history' specif>t that the 
use of incQhtive grant funds is limited' 
io children aged three through five ye^.s 
Howev^^r, 'the States entitlement under 
sectf6n 611 of tTie Act may be u.sed. for 
children from-birth through age twenty- 
one. . ^ 

Comment.' An issue was raided as to 
v/hether incentive gi-ant funds may be 
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used for admini.^trati\e or supervisory 
costs. ^ 

Rc:,pon<>e ^p\e regulation has been 
amended tpoilake it clear Uiat adminis- 
trate e cofs afre allowable. 

MiMT^'^V Regulation — Fttvre 

IuJeM\KING PIAN5 

The pieamT>Ie-\o Uie proposed ruie.s 
c untamed the foHowmg staiement rc- 
gaiUmji ininimum i-egul^^uons 

The' Dcpartmcin sees the dev e^cp:i.4':>i of 
rtV'ulations for implcmejiting Put) L 94-i42 
as beiii^ an e;uUu.onary proce*^^ which -aHI 
continue over a peno<J' of &e'\eral years The 
actiul impact. and cou3equenc(^» o: the su\i- 
utory provujions aiirt' problems ^h:ch State 
and local educA-Lio'nr.l agencies n:ay have In 
implementing these provisions are not kno^^a 
nc this tmie TherCufc tne Dcpai imeut feels 
that the niurti rauoual ^ppiuath to foiluw,!-: 
il) to v<Tiie minimum regulations at this 
point, and (2> to amend ajid revise such 
jegulations in the fiirure as need and e^- 
pen«nce dictaf^ , 

Becairse the Statute is %ery com pr eh ensue 
and specific on many points, the Depari-ment 
hii£> elected / ( U to incorporate the, basic 
wvrdmg o? $ii-bstance of the Statute directly 
Into the te^uiatlons. and (2) to expand on 
theS^^t6ry pr^'istons on:y where^^ddl- 
tJ'ot al Interpret atK)n sems to be necSs^^' 

Aiilioueh some commenters. lelt that 
'more e?;tensi\e regulations \vere jieces- 
sary. many person's who responded to the 
proposed rules felt that the Office of 
Education had already over- regulated 
and /should cut back on the rules when 
they are published m final form. At this 
juncture., the Office of Education holds 
to the same position that it took in the 
prpposed rules, and for the same reasbns 
fis set forth In ihat document. 
' The Office of Education beheves that 
some w^orking experieriae with this regu- 
lation is essential before determining 
whether there is^a rifeed to amend it. 
Once the regulation becomes effective 
_lOct 1, 1977) and people gain experience 
in implementing it. there will likely be a 
series of questions raised In Individual 
States which could result in the develop- 
ment of policies and inteia^etatlons that 
would be proposed for addition to these 
regulations. 

Overview of Chances in»the Part 121a 
Regulations 

A substantial number of changes have 
been made in response to comments re- 
ceived on the proposed rules. Howeve;*. 
Jew of these changes have resulted in 
addmg major substantive requj^emeijts. 
Most of the changes are technical or have 
been made m an attempt to provide 
greater clarity or to add more explana- 
tory material. 

Extensive use has been made of ex- 
planatory comments in the text of the 
regulations. The purpose of these com- 
ments Is to attempt, where appropriate, 
to clarify or further Interpret a particu- 
lar rule, or to provide direetlon and as- 
sl*>tance without Imposing additional re- 
quirements. For example, an extensive 
explanation Is included jmder the excess 
cost reqiilrement and an example is 
given on how to make the computation 
under that requirement. 



. Organization op ReguIation^ 

Three parts^ of Title 45 of the Code of 
Federal Regulation^ ai;e ameij^ied by this 
dociunent. 

(1) P5*rt lOdb— 'State Ad77iini^tercd 
Progiams This mcludeS ceriam confonn- 
mg amendments to the regulations under, 
section 434'^b > (1) ^A> of tiie Gene:,:il Ed- 
ucationpTovisi(j5^ Act * , 

';^>'Part 121a — .4i^^^^^a7^Lt* to Statei> 

Jor EditX'attoii oj Handcapped Children. 
Tivs IS ci,\ided n\to seven subparts. iAu 
Grncrr.l. ♦B' State Annual Program 
Pl^ns and Local^pphcittions. <C) Serv- 
ir^^, tD' Pi :v;Ue Schools. <E> Procedural 
Safesuaid,'. 'Fj State Administration, 
and 'G' Allorruion of Funds and Re- 
ports < 

< 3 ' Pol 1 12 Im— t'Uti.L Grants. This 
govCins the administration of the incen- 
tive grants piogram for handicapped 

. children aged three through five, au? 
tho: ized under section 619 of the Act. 

Analysis of Regulations 

Appe^idix A of Part 121a includes an 
analy.sls of each subpart, i^hich dis- 
cusses significant comments received 
and the action taken with respect to 
those comments, and k2) explains the 
ba.>i:> for any changes made from the pro- 
posed lUles published on December ^30. 
1976 ' K.. „, 

. Topical Index 

Appendix B of Part 121a mcludes an 
index of the major topics in the regula- 
tions < e g . free appropriate public edu- 
cation, priorities, and mdmdualized ed- 
ucation program) ^d the specific sec- 
tions under which -esi^ih term is used. 

Note —The Department of Health, Educa- 
tion, and Welfare, has determined that this 
document contains a major proposal requir- 
ing preparation .of an Economic ImpacJ 
Analysis (EIA^ Statement under EJxecutive 
Orders 11821 and 11949 and OMB circular 
A-107, and certifies t^t an Economic Im- 
pact Analysis has been prepared However, 
because the portion of this regulation in- 
volving major costs Is virtually identical to 
^e content of subpart D of the regulation 
issued on discrimination against the handi- 
capped under sectioK 504 of the RehabUita- 
tion Act of 1^73 (46 CPR I^rt 84; published 
May 4, 1977. at 42 FR 22675). the Department 
has determined that (a) this regulation in^ 
volves no substantial costs not imposed b^^ 
Part 84 and (b) the pertinent parts of tHe 
EXA Statement for that regulation meet the 
EIA requirements for tills regulation Both 
regulations impose the following require- 
ments: (1) appropriate education to handi- 
capped children. (2) identification and eval- 
uation of handicapped children; and (3) 
procedural safeguardJi for handicapped chil- 
dren and their parents 

(Catalog of FecTeral Domestic Assistance 
Number 13.449. Education of Handicapped* 
phlldren. Part B ) , 



Dated' August ^2. 1977 



John Ellis. 



Acting, U S Corntntssioner 
, of Edt^ation. 

Approved" A,ugust 15, 1977. * ^ 
\ Hale Champion, 



Act\no Secretary oi Health, 
Education, and Welfare, 



Title 45 of the Code of Federal Regu- 
lations IS amended as follows: 

PART JMb— STATE ADMINISTERED 
PROGRAMS 
• ' i 

1 In P.. 11 lOub ^ 100b 17 rcMNOd to 
read a.':'lc'ilo\\^ 

!001>.^7 n< i.il .(ppiu .ihoii<>* 

,<a' Th^ ^rji\eisu apphcaiion of a SUxie 
mu.st meet the reqairements of section 
43i'bMi> A' o! the Ger.eval Education 
Provioioi^^ Act . 

(b> A State does r>ot ha\e to ic ubniit 
its general application. 
(20 UJS C 1232C('bUI) (A) ). 

(cHi) The following statutes^ require 
that a State must submit certaimpro\i- 
sions to the Commissioner \\hich are 
similar to pro'uisions m the general ap- 
plication. 

\2) Subject to paragraph <d) of thi.s 
section, if the Commissioner has ap- 
proved a State "s general application, the 
State does not have to submit the pio\r- 
sions required under the following 
statutes . 

u> Compensatory education. Section 
142(a)' (2) and <3> of Title I of thq Ele- 
mentary and Secondarj" Education Act 
of 1965;<«s-amended. — ^ ^ 

(20 U.SC. 1232c(b)(l^(A)(ll) (H). (Ill)) 

(]\) School library resourcesl Section 
203,*<a) (5).' (6) atid (7) of Title II of 
the Elementary .and Secondary Educa- 
tion Act of 1965, as amended. 

(^ IU.S.C. 1232c(b)(l)(A)(ll) (II), illlj. 
aid (IV) ) 

j" (ill) Supplemental^ ediCcational cen- 
ters and "services: guidance, cqunseling, 
kr^d testing, Section 305^b) (9> (B), <10>. 
aita <11) of Title n of the^ Elementary 
ahd SeccHidary Education Act of ^^65,* as 
amended- - 

(20 VJSC 1232cib) O) lAj (llT (II). (Ill) 
and (IV) ) 

(lv> Education of the handicapped. 
Section 613'a> (7) <A)/(9) (B), and (10) 
of Part^B of the Education of the Handi- 
capped Act. as amended. 

*(20 use 1232c(b)(l)(A)(U) HH). (HI)* 
and (IV) ) , * 

*v> Adult education. Sebtion 306* a » 
*^6) and (7) of the Adult Education Act. 
a^s ameAded. 

(20USe 1232c(b) U mA] «ll) (II). (Ill) ) 

KM) strengthening instruction m aca- 
demic 5jibiect5< Section, 1004(a) (2) and 
(3)*of TiUe X of the Natiorral^Dfefense 
Educ^ation Act of 1958. as.amended. 

i2(rVSC 1232cC))(;),(A)(ll). JU). UII),)'^ 

<Vni State reading^ improvement pro- 
grams. Section 714ta) (10) of Title VII-B 
of the Edifcatlon Amendments of 1974* 
.(20 UJS.C 1232c(b)(l)(A)(ll), (lU).^ 

^(d)fl> The general application does 
noj change the legal, "substapce of thd 
provisions listed under paragraph io *2J, 
of tbijS section. , ' 
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<2> If a provision listed lu para«nn)h 
< c M 2) of this'section is different m word- 
ing from an assurance m the general 
applicafticui, tlie provision listed in that 
paragraph governs ai.iy question of com- 
pliance with the assurance 

(20 U«C 1232CI bj (Ij (B) lU, ibiiliiBi 
" ' In) . Jbi i2»-) ' ' P ^ 

2 In Part 100b. 
read as follows: 

tion. pLiii. or anicntltncitt.. 

• (a> Federal funds are available only 
for obligations incurred under- 

< 1 > A State plan approved by the 
Commissioner (in the case, of the pro- 
grams set forth m § lOOb.lO other than 
^lOise referenced in MOOblSia)): or 

<2' A general application and ai> an- 
nual program plan approved by the. Com- 
mi:,sianei m the ca:5e of the prourams 
referenced in 5 100b, 15 (a;) 

<b>^A State plan, general al^plicaiion. 
annual program plan, or amendment to 
any oi them, is elTec.tive on the date the 
State submits it to the Federal Govern- 
ment m .substantially approvable form 
Ko\\c\ei the eiTective date cannot be 
caiiier than the first day of the fiscal pe- 
riod for w hich It IS submitted. 

'C> The Commussionqr sends the State 
?^ciK> a notice of approval, mcludi^ii: 
notice of the effective date, when the 
application, plan, or amendment- is ap- 
proved ' 

'«d> Federal funds aie not available for 
obligatibn by a State or local agency be- 
fore the effective date of the State plan 
01 annual program plan uvhichever is 
submitted under paragrai^n (^a^ of this* 
section) If funds are expressly made 
available by statute for the development 
of the State plan, general a>pplication, 
or annual program plan, the first sen- 
tence of this paragraph does nca apply 
to obligations by the State sf or that pur- 
pose. 

^20U-SC I22ie-3<a» (1) ; 

3. In Part lOOb. MOOb 55 is revised 
to read-a.^ follows : 

§ tO(H)..>.>' OMi^altCHi I)v iO('if>lriiU. 

fa> Period for oblzqation Federal funds, 
which the Federal government may ob-' 
ligate^durmg a fiscal period remain avail- 
able for obligat:ion by State and local re- 
cipients throutih Wie eiVd of that fiscal pe- 
riod. Federal funds made available for 
construction of facilities remain avail- 
able for obligation by State and local 
recipients for that purpo.se for 'a reason- 
^ able period of tune as detenmned by the 
.Commissioner." 

'b> Carryoven> In accordance \t^ith' 
section 414^ b) of the General EdVication 
Provisions Act. any Federal funds which 
are not obligated by State and local ije- 
cipients before the end of the fiscal pe- 
riod under paragraph 'a; of this sec- 
tion! remain available for obligation biy 
those agencies for one additional fi«?cal 
year 

^c** Detenyiinatiojis of obligation, d) 
Ati obligation for the ac9Ui«ition of real ' 
or- personal property, for the conslruc» 
tion of faciimes, or for the performance 
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of work, is incurred by a recipient dn'lhe 

. , iit:^2lAA\ 



date it makes a t>indm4^ written cottixhit- 
'ment, ♦ . . 

<2> An obligation for per.^onal.^ervlces, 
for services performed by public.utiliti'es. 
for travel, or for the rental of real or per- 
sonal pioperty. is incurred by a ^recipient 
on the date it receives the services, its 
personnel takes the travel, or it uses tlio 
lilted property. 

(20 use 122lcrrt-,. 'l225(b^ 1232c(b.,li 

4. Partr. !21a :is ,icviscd to read as' 
follows: ' 

PART 121^-^ASSISTAriCE TO STATe'sfOR 
EDUCATION .OF HANDICAPPED CHIL^ 
DREN , 

^ _ " Subpart A — Generat 



130 
139 



perbon- 



J 2 la 2 



12>d -i 
,I21;i5 

T24a 7 
I?] a 8 
121a f* 
12 la 'u' 

121a 12 
12la,13 
'12la 14 
l.na 15 



Purpose / 



^p^lfca-)iUtf spvto. lotah and 



Fiee appropriate pubU t-tlivJ-.'iM. 
Handicapped t ajidren 
^ include 
iDiermediate ed^jf^atjonal 
Local educational ai:enc'. 
Xatne Ianyua;fe 
Parent 

PabUc agenc\ 
' Qualified 
Related sen, ice^ 
Special education 
State 



Subpart B— State Annual PUkgranri Plans and 
Local Applications 

• Ann' I ih pROt.RAM PL.^NS— Gen-er\l 

12h\ no Cbriditloii of assistance 
I2la 1 1 1 Contents of plan 
12r3^. '.2 Certification by hie State educa- 
tional R^encv and attorne: 
" lieneral 
12l,\nj Approval disapj}io;al ^ 
I2ia 1 14 EfTective period of annnal program 
plan/ 

Anncvi, Program pL.vN'S—COrJTENTS 
121a 12b Public, participation 
l2la 121 Right 'to a free appropriate public 
education , ' 
^ImeHnes aiKl ages for free appro- 
priate publK? ectucftUon 
Fuir educational opportunity goal 
Full educational opportunity goal 

— datvi requirerftent 
Full educational rjpportunlty gijal 

— Ui1iet,able 
Pull educational opportunity -goal 
facilUles pereoiuiel 'aiul' serv- 
l<*es ' 
Prio^ties 

Idenflfication, looatlon. and^val- 
uation of handlcrapped children. 
Confidentiality of personally iden- 
tifiable information. 
Individualized education pro- 
grams ' *. 
Procedural safeguards 

— Least restrictive environment 

121a 133 ^pt^ctlon in evnluAtlon proce- . 
dure*. 

Respon'siblllty of State .education- 
al agency for - all educational t 
programsi. 
Monitoring procedures 
Implementation procedures— St^vte > 

educational agency. 
Procedures for consultation. ^ 



121a 122 

121[i 
121a 124 

i2\^ IJ6 



I21ji 127 
l^la 128 

I21a 129 

121a 130 

I21a 131 
121a 132 



1 2 la 134 



121a 135 
12ia,136 

121a 1.37 



12,1 a UO 
12lii 141 

121a. 142 
'i21a H3 
12la 144 
121a 145 
l2ia 146 
12 la 147. 
l2Ia 148' 

121a f4<) 
I2l,a J 50 
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Other jRederal progianis 
Comprijhensive svsteni of 

nel development.! 
Private bChools 

Recov9i;^' of fund's fu\u>u.us.MiU'd 

children 
Control of fyndN and piVjperi •. 
Rocord-s » ^ 

Hearmg on application 
ProhibiUt.n of comnun^ii>u' 
Annual 'evaluation 
. St^tc advTspry panel* 
Policies and procedme^ i<7\ u,se ot 

Paro-H' funds 
Dt;su-ij>Hon of use oi Pau B nnids 
iTondi^crUni nation and employ- 
juent of. handicapped z(31ivid- 
ualb 

AdcUtivj; \\ inforniauoii if thp 
Siato- educational agency pro- 
vide'; direct ^ervice^ 

* In-.AL AGf.NCV API'LU Vri(>N>-^* 

Submi^bion of application 
Responsibilities of StiUe edma- 

tional agcncj 
Jhe- excess cost reqvdrement. 
.Meeting the excess co.st requlo*- 

ment • » 
tXi-es^s cn>ts— computatio!. of mm- 

niunu amouius 
Computation of e\ces^ co;jt>- con- 
solidated appUcalioir 
Excess cosis— hmiQtioii on usp of 

Part B fund<; ^ 
Con&oUdAied ap£)ncatior.b 
Pavmel^^p under con.sohdated ap- 

plicaiiouK . ^ 

State regulation of coi\solidated 

nppJicailQns 
State e<iucationa] itgcucv appro; al. 
^disapproval 
Withholding , . > * 

LOC \r. EOL< ^TTONAI. AcE.N'cy Applic \iii^\-s ' 

'Qhi\<X identification ^ 
Conflddiitlallty of personally iden- 
; tillable Information. ' 
Ft^iU, edt4cationaI opportimltv goal. 

timetable- ^ ^ 'v 

PaciUti,es. personnel, and serviceji ^- 
Personnel development ' » . \ 
Priorities - ^ ^ 
Prtrent^invoiycmen-t 
PartlcJpatloii \i\ regular education 
'programs 
'^tibUc control of fund>,' . 
Excess^cost ' 
Nonsupplanimg ^ 
'Comparable services 
Information — reports * 
Records 

•Public participation. 
IndfUdualized edxtCaton program 
Local policies consistent uith sta- • 
^tute 

Pr6cedural safeguards ' 
Use of Part B funds 
NoiidLscnin^nation and emplov- • 
ment handicapped indlvi^U 
uals 

121a 240 Other re<iuirements* 

ApPLtc;.\i]^os* Ffl/SNf Secretary 6r InterkjR 

1 2 1 aico SxWyxif't^Hion of ^nn ual 'appl Ication . 
jroval 
I^ii)6llc participatl'on 
u/e <5f Part B funds 
applicable regulatlon«^. 

Pt-'OUC PARTICIPAflON 

12laJ28Q/ T>iib;ic hearings before aJoptiny 

// annuiiU program plan 
121a 2^1 Kotlce ^ 
121a 282 Opportunity to parHclpafe, com- 
ment p(?fIod 



121a ^80 
12Ia 181 

121a 182 
' 12la 183 

121a 184 

JJl.i :Ro 

I21tt 186 

121a lf»*> 

in 

tJla 192 
12 la rj3 
i21a \^S\ 



i21a 2^ 
12ia,22l 

121a 222 

I21a'2?3 
121Jk.224 
12 la 225 
r2ia:226* 
iyij^227 

I2la^28 
I21a 229 
U la 230 
12^,231 
12 la 232 
121a 533 
'I21a'^l4 
12 la 2/9 
I21ar236 

12ia.237 
12^a238 
121 a 239 



12Ja 261 
i21a262 
12 la 263 
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ring aldH. 
M^Mty goal 



i^U2tU , Review of public comments befor<) 
acioptlng plan. ^ 
>iH Publication aiid,ft\ailablhty of,ap- 
t ' proved pliio. . * 

Subpart Services 

Fiur Ai'i>BOVRiATfc Public Education * 
!2l!i30O 'niuelnaess tor free approprifttc^ ^ 

puiUic edXicatrau. • y^^^g 
)2la301 FreS appropriate piibHc o<iiica- . 

tjpu'*— ineiliods and pa>menU » ' 
121aiit)2» RoJidentlai placement, 
I2la 303 'Proper functioning of, 
12-la304 Full ^educational opy* 
' 1ft 305 Program options. 
I2ia 306 >?onacadeniic scvvic^j 
1 2 1 a 307 Physical ed ucat'i^n 

T»R10RinLS IN TilE USTE UK PARr^^i FUNDS 

l2Ja320 Definitions of*"first priority chil- 
dren" and ' second priority chil- 
dren*' . • 

12'la.321 Priorities. . 

I2la 322 First priority childreii^&chool year 

1977-1078. 
121a.3J^3 Services to otlier phlldren . 
I2la32l4 Application of local educational 

agency to use funds for the &ec- 

ond priority. 

' Individualized Education Pr^^kams . 
l2la.340 Definition ' 

121a 341 -Stat^ educatloftal agency respon- 

• . sibiilty. 
121a 342 \yiien . imlividij^liaed edxicatlon 

^programs muht be in effect 
;21a 343 deling'?, 
'I2la.344 Participant^; ni ine<?ting« 
1218^345 Parent participation. 
jKla346 content of individualized eduui- 
tlon program. 
I2la347 Prtvate.schooi placements.. 
121a 348 Handicapped. children Imparocblai 

or other private ^cboojs. ' - 
I2ia349 Individualized ed^tcft^ion > pro- 
* gram — accountability^ * 

Direct Service by the State Educational 

ACENCV ^ ^ ' 

12 la 360 U^e of local educational ^oncy 

allocation for tlirect-scrvices. 
I21a.361 ^Tatui^ and location of services. 
I2ia370 Use of State educational agency 
allocation for direct ound support 
' ' ^ services. 

J2\a^l State matciilng. ^ 
1210x372 Applicability of nbn&upplanlnig 
, v ' - ^ recfulrement, \. * 

* C^^M^REHKNSivB System or P^sonkfi 
' ■ ' Dj:vklopme>jt 

^S1jv.08O\ ^Cope oif system 

12la.38t Participation of^otiier agencjes and 

* \ ' institutions* '.'v 
121a 382 ► Ins^rvice training. 
•121a.38^a Pefsotnjei d^Velopmentjyian. 

r ,121a,384 DLssemiriattlon.^ j * 

i21a,38$- Adoption of educational practices. 
I2l£tv380 Evaluation. ' ^ 
I2ia'3^7 Technlcal^^assistance to local edu- 
^\ catfonal ^igencles. 

' Subpart D — Private School 
rfANDicApVKD Children in Private Sbiioots 
Pi. AC ED on Referred by Public Agencies 

12la400 Applicability oX 5M2la.40l-12'la 1 
40p. 

12ia 40 1 Responsibility of St^te educational „i 

C agency. 
I2la.402 Implementation by State educa- 

, tlpnal agency. * " . 

1 213.403 Placemeritjof.cjiiidren by parents, 

^Handicapped CiiaDREN m Private SciilbLs 
- Not Pieced Refehjieb by Public ^KSj^cxe;? 

l2ia.4S0 Applicability of U 1 2ta 451-1 2ia.- 
.460. • ' ' <. 



RULES AND RBpUliATIONS 

I2ia45l State e<lucational agem j respontl- 
.bUitjKj 

I2la.45a^ Locftilsdnmllona^ agency respoiisi- 

Biilty^, ' " , 
l2la.453^et<jrjnlnation of needb, number of 
. cblldren, a^d type?*or.services, ■ 
l2la 454 Servlc9*arrAngenii^nts . ' 
I2ia.455 Dtfter^nces in services to private* 
, school'liaiidit'apiJed cliikiien ^ , ' 
I2la456 Personnel. , ' . ' 

.I2la457 Equiijment ' , ' / 

I21>ft 458 ProhiJtiltlou oi boyre^aiion 
, 121«>459 ^Punds^and property not .lo bcnetii ^ 
pnvftle's^liool • • * 

I2ia ioO Eiiistir'g levercff i^ibtnietiou , 

Subpart E — Pr«ceUuraI Safeguards < 

UI E PflOr^sS PROCE0URl*S TOR PaRFNTS /Tn'D 

Children * % 

>i2.la5ji)0 DefjiuHons o^ "con>e^iit*V'*vai\fa'. 

tion *, anxl ■ personaV-^ ideiitlil- 
' .a>}e;\ ' ' . 

I21a.50r Oeneral* rei?ponMb?*it^" of ^UiihC 
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]3Iu56l.. U\vivei *uf* reqLUieincil regardUig 

Siipplenienting andTiupplai'iting 

with Part B funds. / 
, 12 la 500 Witliholdtiig pajTiien^Sjl 
.121a 591 ' Heln'?taiing payments^ 
'12la592 Px;blic notice by State and-iocai 

edu(;atlotial agencies. 
'liiaSbo s^iidijCiai review of Coniniissioifcr's 
, final action on annual program 

plan ^ ' 

, ^ Suflpa.tt F-r^6tate Administration 

\ ** State ^IiAjcational AccivrcY 
a^,^i^pNSu;rt^IKS, Gfnfral 



agencies..' 
Oppprtuiilty* to examine records 
Independent e(i.wcatronhi'. evalua- , 

*ton. * • 

<;Prlof*no'ilce; pj^j-ent coi^^eut * 
^onienifot notice * ' 

Imp^fcrtlai due proco&s hearing 
Imp^CfWai hearing officer 
Hearing right*. ' . , 
Hearing decisloiy appeal- 
Administrative appeal: imparti^w 

review. ' • 

Civil action 

'Timelines and convenience of 
hearlifgs and xevlews* ^ 
Child s stattts during proceedings 
Surrogj^te, parents. . 



riia 7(XJ 



l2ia\502 
121 a. 503 

1^1 a 504 
12la.6a5 
I2la:506 
12 la 607 
vl^la 508 
I2la609 
12la 610 

r2la'5ll 
. l^a 512 

12la 513 
121a5l4 

Protectio;^ ,m Evaluaxion Proc'fdure^ ' ^ i2U\ 706 

l?la530 ^General:' ^ • 

I2ia.53l Prepiacement evaluation 
I2ia 53'2 .-Evaluatiou procedures. , 
I2ia.533 'T^lacemeitt procedures. 
T2lva 534 * Reevaluation ^ 



lJJ«v,oo(J Ro>|!p'oUiibiIit> ;or all educatiou<vi 
' programs. / • . 
■ I2l«r^fl Moniioring.(>nd e\amalion activl- 

' "iyJt '502 ^doj^in^n of complaint procedures 

0SE OF Funds 
« ' ^ 

I2K\02O Federal fuiKls for Slate adiiiini*-^ 

, tration. • , 

* I2ia 621 » AiloVable costs. 

' , ' ^KTf: Advisory P^nel 

I2lae50 Establisllm^nt " . 

12 la '65 1 XtepibeiVship. 

I2la652 Advisory panel — functions. 

I2la 663 Ad^i^ry panfel— ^procedures. 



Subpart © — Allocation of Funds; RepoVts 



Allocations 
definition 



of the teuii 



Special 
State. 

State entitlemo^nt. formula <, 
Limitations and exclusions 
Ratable reductions. 
Holtt harmless pro^ibiou 
\yithin-State distribution, flhcai^ 
year'i9?8^ - ^ ^ 

IVlthln-Starte distribution; fiscal 
•year 1979 a^nd after. 
i:Jla.707i Local educational tigencj; entitle- 



I2,la.70l 
1^1 a 702 
121 a 703 
J^la 704 
121a 705 



I2la 708 



USAST ^ESntlCTlA'K ENVIRONMENT 

iSltt.SSQ" Oe^nerai^ \ ^ ^ . 
I21a.55i C?ontihuiini of 'alterna*-K^ place- 
* / V, mentfi. { 
I22a.552 Placements, ' \ ^ * 
I21a.55i3 Nonacadeniic ijettlngs. \^ 
121a. 554 .Children >ln' public or'prlvato in- 

^stlttitlon^. 
12)a555 Technical" a^lstance and training 

^ aetlyltie^" ' 

121A5.56 Monitoring activities , 

Con F IDEKTIAI.lt Y OK jNrORyVATION' 



Definitions. ' 

No^^lce to pareiit<5. 

Abces6 rights. 

Record of -access ' * ' 

Record^ on more than, one child. 

List of types and locatjlops of in- 
formation, ' ^ ' . . 

Fees. • T * ' , 

Amendment of records it parent's 
request ^ . 

Opportunity for a hearing. 

Result, of hearing. 

Hearing Jiroc^fires. ^ 

Consent 

Safeguards. 

Destruction of 'ln^or;natlon. 
Children's rights. ^ * • 

Enforcement. ^ • 
.oaice of Education. - 



J2la.709 
I2la 7iO 



121a 7^0 
i2la 751 



121a 752^ 



121a 763' 



121a.560 
121a.561 
1211a 562 
' I21a.56^ 
I21a»664, 
I2ia 565 

I2la.566 
12la.567 

121a.568 
I2la569 . 
121 a 670 
121a:571 
i2Va 572 
12la.573 
121a.674 
lfiia.576 
121&.$76 



. Office c^' Education Proceduii^ 

12ra.680 Opportunity for a hearing. * , 

^l5ia 681 I^e^rlng^ijaneij 

12Ia 682 Hearing prb^iures 

121a.683 Initial decision; final decision. 



^mcnt; formula _ 
Reallocation of local' educatlonai 

agency funds. ^ • * 
Payments to Secre'tary of Interior.' 
Entitlements to Jurlsdictlort^. 

* Reports ^ 

e 

.Anuiual report of children ser^ved — 

report requirement. 
Annual^reporj, of chlldrei\ served — 
hiformatlQji requlr«l In the 
report. 

Aniiiial report of children served— 

-certification. , * « 

Annual report of children served— 
criteria for counting children. 
12Ja 754^ Annual report of children servedt-;- 
other responsibilities of tAe» 
* State' educational agency.' 

Appendices 

Appendix A— Analysis of Final Regulation. 

(46 OPR Part 121a.) Under Part B 
of the JESaucatlon of .the Handle 
cappedl Act. ^ ' 

Appendix B — Index- to Part I2ia. 

AtJTHORrrY: Part B^of theiEducatlon of the 
Handicapped. Act, pub. L. 01-230, TTtlo VI, 
aa amended,^ Stai 776-794 (2<J US.0. 1411- 
. 1420) , unless otherwl;^ ^oted. ^ 

" ^ Subpart A-T-Genera1* • 

PURPO£»E,* Applicability, General 
Provisions Regulations 

§ ]2l!i^l IPurposp. 
The purpose of this part is: » * 
(^).T9 Insure that alfTiandicapped 
children fia^e available to th?m a Ircje 
^appropflate^ubllc education wjtilch in- 
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eludes special educatioq and remted seiV- 
Ices to meet thek unique needs, 
, (b> To insure that the rights of 
handicapped chxldjren ^nd, their parents 
are protected, ^ , t 



RULES ANCT REGULATIONS- 



Par^lc4J>atlng agency 
Subpart B) 



(Section^ 12la 560 of 



Subpart E) ^OT^tardea-Dluid, mentally retarded-ortho- 



(5) "Multihandicapped;' means con- 
comitant impairments (such as mentally 



Subpart H) 

Private school handicapped children (Sec- 
• tlon 121a,460 of Subpart D) ' 



IV,.!''..^'. ?if'i!^..*^^^.}°5.^1l"«.V'r-m.re .,po^ (Section I2.a603 of Subpart 



provide lor tiie education of all handl 

capped children, and 
> <d> To assess and insui'e the efTectlve- 
^ nebb.of efforts to educate tlwse children. 

(,20 U S C. 1401 Note ) 

% f • ^ • 

§ 121.1.2 Applicabililv to Slate, lonil, 

^iiid pri>.ito sigenciojs. 

^a) states TJiis part apphes to each, 
o State tv'hich* mreives payments under* 
Part B of the EducaMon of th^ Ha»!idi- 
capped Acft . - 

«b> PiibUc agencies uithin the State. 
The a^mual progi^am plan is submitted by 
the State educational agency on behalf 
of the State as a .whole. Thereforci the 
provisions of this part apply to aJi-p^Iiti- 
cal subdivisions of the State thatare m- 
\olved m Wie education of handicapped 
children. These would incHide: (1> Tlie 
§tate educational agency. (2) local edu- 
cational agencies and intermediate edu- 
cational iifiits, (3> other State agencies 
schools I such as Dppartments of 
Meh^tal Health and Welfare and Stale 
schools for the deaf or blind), and (i) 
State correctional facilities. 

^c ) Private^chools and facilities. Each 
public agency m the State is responsible 
^for insuring that the rights and protec-. 
tions under this- part are given to chil- 
dren referred to or placed m private 
schools and facilities by that public 
agency. 

'(See §§ 121a 400-1 24 a 40*3 ) ^ i 

(2q use 14t2(l). (6n 14l3f/); 1413(a) 

U)^B).) . r 

Co^nment The requirements of this part 
• are binding on each public agency that has 
direct or delegated authority to provide spe- 
cial education and related services In a State 
that receives funds under Part B of the Act, 
regardless of whether that agency is r^u- 
ing f untis under Part 6. 

§ 121 a.3 G^ncrjil pro>Uion8 regulations. 

Assistance under part B gf the Act Is 
subject to Parts lOO, 100b, lOOc.'and 121 
•of this chapter, which include definitions 
and requirements relating ^to' fiscal, ad- 
ministrative, property management, and 

other matters, ^ * ^ 

# 

(20 USiC. I417ib) y 

pEFlNmON'S ' 

eomment Deffhltlons of terms that are 
used throughout t^ese regulations are In- 
cluded In th^ subpart. Otljer terms are 
defined In the speclflc gubparts In whlph they 
are used Below Is a Ust of those terms and 
the specific sectlona^nd subparts in which 
^they are defined |^ 

Ccpsent (Section 121a.500 of Subpart E) - 
Destruction (Section I2ia,560-of Subpart B) 
Direct services* (Section ,i21a.370(b) (1) of 

Subpart* C) ' \ ' 

Evaluation (Section 121a,600 of Subpart E) 
First priority children (Section i21a 820(a) 

of Subpart. C) » 
Independent educatlonjjl evaluation (Sec- 
, tion 121a.503 of Subpfrt E) 
Individualized education program (Section 
• 121a.340 Of Subpart 0> 7 ^ 



Se<*ond*priorlty,children (Section 121a.320(b) 
of Subpart C) •* 

Special definition of "State- (Section 
I2ia.700 o( Si^part G) 

Support services (Section I2ia 370(b)^(2) of 
Subpart^C) • ^ 

§ I21a.1 Free apiirftpri.ile puhlic edii- 
eattoii. 

As Hsed in this part, the term "free 
appropriate public education" means ^ 
special education and related services 
whicli. ' 

fa) Are provided at i^Viblic expense, un-' 
der public supervision and direction, and 
\\ithou.t charge.^ 

<b) Meet the standards of the State * 
(Educational agehcy, including the re-' 
QUii-ements of t'his part. 

<c) Include prescliool. elementary 
.school, or secondary school education m 
the State involved, and 

<d» Are provided in cdnfomiity with 
an individualized education progmm . 
which meets the requirements under 
5ij 121a340-121a.349 of Subpart C.^ 
(20 US^C?. 1401(18) ) ^ 

§ 121:i.5 HandJcap|?cd children. 

(a> As used m this .part, the 'term 
"handicapped children" means' those 
children [equated in accordance with 
§-n21a.530-121a 534 as being nffen tally 
retarded,, hard of hearing, d^f, spee<:h 
impaired. visuallj% handicapped, ^jseciously 
emotionally disturbed,' orthopedically 
impaired, other health impairedr deaf- 
blind, multi-handicapped, or as having 
specific learning disabilities, who because 
of thase impairments need special edu- 
cation and related services. ^ ' 
> fb) The terms used in this definition , 



pedicallyMmpalred, ^tc), tlie combina 
tlon of which causes such severe edj.i- 
caWonal problem^ that they cannot be 
adcomiiiodated in special education pro- 
grams sole^jr for one of the impairments 
Hie term "does not include deaf -blind 
children. , * 

(6) ''Or thopedical|y -impaired*' mejyis 
a severe .orthopedic impairment which 
ad\^ersely affects a child's * educatronal 
perforniance^^The term includes impair- 
ments caused by congenital - anomaly 
(e g , clubfoot, absence of some member, 
pic); impairments cauaed by disease 
(e.g. pohomyelitis. bone tuberculosis, 
etc.) , and unpafrments iTrom other pauses 
ie g . cerebral palsy, amputations, and 
fmctures or burns which cause contpac- 
tu9es>. 

"Other health impaired" means/ 
hmited strength, vitality or alertness, 
due to ciironic or acute heal Ui 'problems 
suchvas a heart condition, tuberculoses, 
rheumatic fever, nephritis, asthma, 
sickle .cell anemja. hemophilia, epilepsy, 
lead poisoning, leukemia, or .diabetes, 
which adversely affects a child's edupa-^ ■ 
"tionrfi Y>erformance. . , 

(8) "Seriously emotionally disturbed" 
IS defined as follows; i 

u) The tertn means 'a condition ex- 
hibitifig one or more of. the followmg 
characteristics over a long pteriod of time 
and to a marked d^ree. whjch a(iversely- 
affects educational performance: • ' 
^ (A> An inabihty to^learn which can^ 
^ot,be explained* by intellectual, sensoiyr 
or health factors; » 
^'(B) An inalJility to build or maintain 



relationship^ 



are defhied as follows 

(1) "Deaf* means a K^ing ImQalCr 
ment .which is so Severe that- the lihlld 
is impaired in ^srocessing linguistic in- 
formation throughiiearmg. with er with- 
out amphfication, .which adversely affects 
educational performance. 

(2) "Deaf-blind" means concomitant 
hearing 'and visual. Impairments, the 
combination of which causes such severe 
communication and other developmental 
and educationahpfdblems that they can- 
not be accommodated in special educa- 
tion programs solely, for deaf or blind 
chil<Iren. 

(3) "Hard of hearing" means a hear- 
ing impairment, whether permanent or 
fluctuating, which advei::sely affects a 
child's • educational performance but 
which is not included under the defini- 
tion of "deaf in this Se^ction. • 

^4^ ^'Mentall^letarded" mean^SI^nlf<- 
icantly siibaverade general Intellectual 
functioning exl^g concurrently with 
deficits in adaptivg behavior and mani- 
fested durhig the developmental period, 
which adversely affects a chUdV edUca- 
tionaiperfonnance. 



satisfactory* interpersonal 
with peers and teachers; \ 

(C) Inappropriate types or behavibr or 
feelings under normal circumstances; 

(D) A general pervasive mood of un- 
happiness or depression; or - 

^E) A tendency tx) develop physical 



syinptoms or fears assoctated with per- 
sona[l or school problems. 
. (ii) The term includes childten who 
are^schLzopHrenic ot autistic, 'the term 
does not include ^children wHo are so- 
cially maladjustecl. unless it is deter- 
mined that they are seriously emotion- 
. aUy disturbed. ' , * . " 

(9) "Specific learning disaWlity" 
means a disorder in one or more of the 
basic psychological processes ir^volved in 
understanding or m ^using language, 
spoken or,wri.tten,.wl^h may maritfe^t 
itself in imperfect ^bihty to'Usten* 
think, speak, read, ^ritc, »spell, or Jto'dp 
matheniatlcal calculations. The term int 
eludes such.Ncondi tions as perceptual 
handicaps, brjmi. injury, minimal brain\ 
disfunction, dyslejfia. and davelopmental^ 
aphasia The term does nbt include chil- 
dren who hAve learning problems which 
are primarily the result of visual, hear- 
ing, or motor handicaps, of mehtal re-' 
tardation, or of environmental, cultural, 
or economic disadvantage!* v 

(10> "Speech impaired" means a com- 
munication disorder, such as^stutterlng. 
Impaired -articulation, a language im-^ 
pairment, or a voice imp&irmenjt, whloh 



\ 
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aciv;eisely affects a child .s euucdtioiiiil 
port ornia n't e. \ - . ' '* t- 
a'l> *'Vis«aUy hi^idivapped ' ;neans a 



E ) la u^ing the teim, the Act (ioes iioL prc- 
ventvthfi following meanij of communication: 



(1)' Iix all direct contact with a 
(inclu>ling evaluation of the child), 



child 
com- 



mally u.swi by the child aud^aiot that of the 
parents. iKiliere is .i dittcience^hetweon ihe 
t\%o \ • * ,* 

(2) If a p^^bou !•> deal ur biuid. ui hih no 
written language', tlio mode of cunimLuiiLa- 
\tion would be that normally u^^ed bv '<he 
poVson {faUL'h ':v> bign lajij^ungo bi.iiUe, (n 
oial coinfttti^ucalion ) 



Msiuil impairment \W^Ich. even wnthcor--^ muiilcaiion would be in the language nor 
lection. adversely ,a fleets a c}i lid's educa- 
tional perftnnance. ^The term mcludes 
both parti?f^y seeing 'oiicJ^lJlmd children 

'20U SC nOK n. f_\5i 5 

. AS used* m this pan. the leian in- 
clude" means that the itejn.s named* a re 
not all of the po'.ssible items that- are cov- 
ered, wli^ther like or unhke the ones 
named. ' ' . 

f20 use 1417tJl)j ) - i ^ 

^ t> 121a. 7 ' lnt< rnu*<lt.it(\,< ilut .li^iuii.il iiiiitt 

/ As tised in this part, ihe%t«rin 'mter- 
mediate educatmal unit" plfeans any 
public authority, Other than a local edu- 
cational agency, which ■ * * 

^ ^a> Is under the general .supepvision 
of a Stale educational agency; 

<b> wefetablished ty State law for the 
purpose of providing free public educa- 
.tion on a regional basis; and 

tc) Provides special eduj:ation and re- 
lated services to handicapped children 
within that State. 

t20 tr S C 1401 f 22) \ V 



niij Piov^ision of habihtatud <Vctivitics 
sifch a.s language habilitation. auditory 
irainini^, speech reading (lip-readmgi . 
heannj^ evaluation, and bpeech conserva-^ 
Uon, 

n\ Ci,tMiiun*^find administiation* of 
prauKinii- toi pie\ention of hearing 10vS^; 

' \ • Conu'-chng anj:l guidance of pupils, 
])ajpnus, nud t^aclicrs^regardin^ hearing 
lo,^ .At.H ^ ' 



jind 

<\it Dctci mmation of the cliikl's need 
lor^ {^loiip. and mduidual amplification, 
.seTecunir liml fi ttmg an appropn^jte ajd 
and e\aiuaimg the elTectiveness of am- 
l^IificaMon 

'^Counseling services" means serv- 
ices provided by qxiaU^ied social workers, 
psychologists guidance counselors^ or 
other qualified personnel. 

<3> "Early identificat*ioii" means the 
implemenCation of tormal plan for 
identifying a cjtsability as early as pos- 
sible in a ci)ild s hfe- 

^ ' <4i "Medical services" means services 
provided bj a iicensed physician to de- 
termine a child's medically related 
as person^ who are legally responsible for handicapping conditic»i^{iiph results fiv 

the child's tleed for special education and' 
1 elated services. : 



As used m yus part, the teim "paient'/ 
means i\ parent, a guardian, a person 
acting as a parent of a child, or a surro- 
gate parent who' has been appointed m 
accordance with ^ 121a 514. Tlie term 
doe^'not Include tlie State if the child 
IS a ward of the State 

(20 use 1415. ) ' ^ 

Corfunent. The^t<w-ni 'parent ' ls defined , 
to uiclude persons licting m the jilace of 
a parent, such as a grandmother or step- 
parent with whom a child live.s, as well 



1401 (22) 

^12 la. 8 I.ocmI inhicatiotuil .i^riiri . 

^a^ As used 5n this part, *the term 
*'local educational agency" means a pub- 
lic board of' education or other public 
authority legally constituted • within a 
State for.eithQf administrative control 
or 'direction of. or to perform a service 
^function for public elementary or second- 
ary schools in a city, county, township, 
school district. *or other political subdi- 
vision of .a State. ^ such combination 
of school districts or counties as are rec- 
ognized in a State as an adnfinistrativje 
agency for its publfc elementary or sec- 
ondax^chools. Such term also includes 
any i^ther public institutlqn or agency 
havmg administrative con^^ol direc- 
tion of a public elementary or secondary 
school. 

ib> For the purpo.scs of this part, the 
term local educational agency' also in- 
cludes mterm^edi^te eduttitional units. * 

(20 tJSC 1401(8) ) 

As used m this part, the term 'native 
, language" has the meaning given that 
term by section 703<aM2> of the Bilin- 
gual Education Act. which "provides as 
foWows: J , 

Th^ teri'ji '-rtative language", when used 
*" witfi Ajferifjjce to a person of liipited English- 
speaking Ability, meaiis the language » nor- 
mally used by that person, or In the case 
of a child, the language nor-mally used by 
the paieut5 of the child. ^ 

' (20 use 880b-l(a)(2); 140] (2f).-^ - 



a cliild's welfare. 

As tised in this part, the teim "ptiblic 
agency" includes the State educational 
agency, local educational agencies, iht'er- 
mediate educational units, and any other 
political subdivisions of the ^jis^te which 



"Occupational therapy" includes 
<!• Improving, developing or restor-^ 
mg fun^tioi^s impaired or lost through 
illn^s, injury, or deprivation; ^ ,^ 
I ii\, Impro\ing ability to. perform*^ 
lask^lfor .independent functioning when 



are re.sponsible for providing ^ducat|on functions are impaired or lost; and 

Kui) Preventiug. through^earjly inter- 
vention, initial or fi^rther impairment or 



]4l3<a) ) 



to handicapped children.- 

^20USe 1412l2)(B), 1412<G). 
§.12taJ2 Qitalifiod. . ' 4v 

As used m^ihis part, the term "qUali- 



loss of function. 
f<6> "Parent ccunsehng and trammg' 
means^^assisting parents In understand- 



fied ' means that ^person has met S^te Ing' Uie special needs of their child and 
educational agency . approved or recog-. providing parents with , information 
ni/ed certification, licensing, registi^- abcxUtcnild development.' 
tion. or other comparable requiremeuW (7) ''Physical therapy" means services 
which apply to the area in whicl^he or , provided -by H qualified physical thera- 
she IS providing special education or re-t^ ^nst. 



l^ted services. 

'(20 use 14l7<b) ) 



^'(8t "Psychological-services" include 
tir Administering psychological and 
educational tests. and'oWier assessment 
procedures; 
<\n Intel pretmg assessment results. 
' in I Obtaining, integrating, and intei - 



ia> As used in this part,gie terin, "re- 
lated services" means transportation and 

.^uch developmental, corrective, qncj^other preting mformation about child behavlbi 

supportive services as are r^QUjred to and conditions relating to learning, 

assist a handicapped child tb benefit nv> Consulting W4U1 other staff mem- 

from special education^ and includes beis in planning school programs to meet 
speech patliology and audioIbgy.i)sychor 'the special needs of children as indicated 

logical services, physical and^ occupa- by* psychological te^ts, interviews, and 

tional therapy, recreation, early identifi- behavioral evaluations; and 

cation and assessment t^f. disabilities in <v» Planning and managing a prograhi 

children, counseling scrvices,'ahd medi- of psychological services, including psy- 
cal services for diagnostic of evaluation^ chological. counseling for children and 

purposes. The tefni ^Iso-Jpcludes school parents. 



Comfhent Section 6(J2^21> of the Educa- 
tion of the Handicapped 'Act states "that the 
term ''native language" has the same mean- 
ing as the definition frojfi the Billlngwal Edu- 
cation Act. (Tfie term Is used In the prior 
notice and evaluation sections under S 121a.- 
605(b)^2) arid Jj 121a 532(a) (1) of Subpart hearing 
i 



health services, ..social wgrk services In 
scliools, and parenfcotmsellng and traln- 
ifig. V '.^ ' " - 

" ^b) The' terms used in thuv^definition 
are defined as follows: 
^( 1 ) "Audiologry* includes : 
,(i) Identification of children wlt^h 
heading loss; ^ 

<ii>. Determinjvtlon of the range, na- 
ture, and degree 6f hearhig loss, includ- 



es) vRecreation" includes. 
<ii A.ssessment of leisure fimction, 
• 11) Tlierapeutic recreation services, 
liii; Recreation progf^ams in schools 
ahci comVnunity agencies; and- ' % 
'^iv^ Leisure education. 
ilO) "School health services' means 
services provided by a qualified .school 
•nurs^ or other qualified person. 

(11) /'Social work services m .schools" 



ing refen-al for medical ox/other profess, include: 

sional attenrtion for the habilitation of ~ kd Preparmg a social or development- 
al history on a handicapped child:* 
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* « 

^li^ Group and individual counseling 
with the child and family: ^ 

<!in Working "With those "problem^f In 
a child's hvmg 'situation (home, school, 
I i commUi\il^'> thntiaffect the chlldrs 
'i]\ibtm«fi^ m school, and 

' i'. t MoV)iliZ!ng schoohand community 
' )n'ces to enable the child to leceive 
" i\ >»mim benefit from his or her educa- 
' '"i/Tl pro^Vam 



<42^ "Speech" pathology" mcluaes' 
i* I(^lentification ,of children witli 
P ovh or lauguag* disoi-d^rsw 

>i:i Diaghosii^ and aji>praisal ^f spe- 
if: .-peedi or language I disorders. 

ui» Referral for medlcdl or other 
' lOte^Monal attention ^necessfiry for the 
1 .;nIitation of speech or language dis- 

r, * Pio\.sions of sj^jeech and Ian 
'.i. /services for the ' habllitation' or 
Tcncntioii of comijiunlcative disorders: 

«\' Counsehng and guidance of pa- 
! l*t^> children, and teachers «*ega?dlng 
^t)eech aftd languagS disorders 

'13' 'Transi>Qrtallon" includes- 

' p Travel to ^nd from school and be- 
I • evn schools. 

MP Tiavel in an<i around school 
h'lJdmRs. and 

'HP StM?cia]ized equipinent »tsuch as' 
special or adapted busies, hfl^.^ and 
loinp^'. if icquired tp provide special 
transportation for a han&icapped child. 

i20 V SC 1401(17) ) 

Cuhunent With respect to related serv- 
■'"os the Senate Report^ states 

The Committee bill provides a definition 
ot related services," making clear mat all 
su. li^ related services may 'not be requlre<l 
for ea^h individual child and that such 
Toim includes early identlflicatton and as- 
^os^meiit of handicapping conditions and 
ihe provision of services ^o^ minimize the 
^ eiFeC is of buch conditions 

(Senate Report No. 94-1 (fS. p 12 (1975) ) 

'I he list of related services Is not exh^usttvo 
dad may include otjlier developmental, cor- 
tc Li e. or supiJorUve ^r^lces (such as artla- 
Tic and cultural programs, and art, music, 
Tnd danciC therapy). If they are required ^ 
<vs4>ist a handicapped child to benefit ,from 
special ecjucation 

tiicre are certain l;.inds of services which 
mi^ht be provided by persons from varjrtng 
professional backgrounds rtnd with a variety 
of upeidtiuiial titles, depen4ing upon re- 
Ljin.tuteiitc> m Individ Lial States For exWple, 
r-iiinsellng sej^vices might be provldtKi by 
social ^^orkers, p^ychQloglsts. or gi/ldance 
counselors, and psychological tcfs^lng' might 
bo done by qudlllfled psychologloal examiner^, 
psycho me tr Is ts, or psychologists, depending 
upOii State standards 

Each related service defined under this pant 
may Include appropriate administrative and 
.supervisory activities that are necessary for 
program'plannlng, management, a^d evalua- 
tion 

§ I2l«i.l} Special eihica I ion. 

<a)tl> As used In this part, the term 
"special education" means specially ^e* 
.signed instruction, at no cost to the par- 
ent, to meet the unique needs of a handi- 
capped' chlldj including classroom 
instrviction, instruction »ln physical edu-' 



I and' regulations 

cation, heme instruction, and In^brui^ 
tlon in hospitals and institutions. 

(2)* The ten?! Includes speech pathol- 
ogy, or any other related service, if the 
^service consists of specially designed in- 
\ruction, nt cost to ttie parents,. t5 
meet the unique needs of a handicapped 
child, iand is considered "special educa- 
tion" rather tlian a "related service" tin- 
der State standards. 

^3) Tlie tefm also includes vocational 
education if it ccfnsi.sts of specially- de- 
signed instniction. at no cost to the par- 
ents, to meet tlie unique' needs of a 
handicapped child. 

(b) The terms in this definition are 
definQd as follows : , 
(1) "At no cost" means that atl spe- 
, cially desired instr\iction is provided 
without charge, but does notpr^clude in- 
cidental fees ivhich are normally c*harged 
to non-handicapped sti/dents or their 
parents as a part of thef regular educa- 
tion procram. 



Subparrt B — State Annual Program Plans 
V " and Lo(jjl Applications ^ 

Annual Program Puans— General. 
§ 121.1.110 Condilion of ast>is»laiice. 

In order to receive C,unds under Part 
B of the Act for any fiscal year, a State 
must submit" an annual program j^ian to 
the commissioner through its State eciii- 
catiohfQ agency. . 

(2OUS5 1232C(l>), 1412, 1413 ) . » 

§12hi.lll Coiil.eiH> of plan. , \ 

Each annual program plan'mu,st con* 
"tain the provisions required in this sub- 
part, 

(20 use. 1412. 14 13, i;i32ca».) 

§121a.ll2 Ccrlifiealton 
oduc.'ilional ^a^fiir;* 



^ciier:^!. 

Each annual 
include: 



hj the Slalo 
aiul nlloriirv 



program plan mu.st 



f2) 'Thysical education:* is defined ^Jtl ''J^?^' ""l^H^ 

fniinwc- « ucii icv* g^^^^^ educational agency authorized to 

• ^ submit the plani^that 

(1)^ The plan has been adopted by the 

State educational agency, and 



(b The -term mejms the development 




of: 

f A^ Physical and motor fitness:' 
<B> ^^indainental motor skiils 
patterns, and 

(C) Skills in aquatics, dance, ar 
dividual dnd group games and^spor 
eluding intramural and lifetime, sports 

(ii) The term Includes special physical 
education, adapted physical education, 
movement education, arid motor develop- 
ment, ' ' *' , 

(20USC 1401(16) ) ' r 

- (3> *' Vocational education'* means 
organized educational programs which 
.are directly related to the preparation of 
individuals for paid or unpaid employ- 
\ment. or for additional preparation for 
a career requiring otiier than a baccalau- 
rea^te or advanced degree. 

(20 use luoifie) ) 

Cornnlent {\) The defiuition or 'special 
education" is a particularly important ono 
under these, regulations, slnce-a child is not 
handlca>ped unless he or she needs special 
education ^^Sefe the definition -of— ^'handi- 
capped cljildren" in section 121a 5.) The defi- 
nition of "relatfd services*' (sectioi^ 121a 13) 
also depends^ on this definition. slricP a re- 
lated service must be neces^^lry for a child to 
benefit from special edxjfation. Therefore, If 
a child does not need sp'^al education, t^re 
can be no^"reiated services," and the "child 
(becaiise not "handicapped")_li!^hot covered 
* under the Act • J 

» (2) The 'above deAnitipn o^ vocatlohal 
education is taken from thQ Vocational Edu- 
cation Act of 1963, as amended by Ptil). Ia. 
194-482, Under that Actt "vocational educa- 
tion" includes industrial arts and consumer 
and homemaklng e<Jiication programs 

^§121a.V5. Siaie. / . comes effective mider ijWb.35 of this 

^ As used ih this part, the^terfn "3tate""" chapter through the f»wlng June 30. 
means each ^ the several States, the (bJ Tlie Cou^issioner maj^ extend the 
District of Columbia, the Commonw eftlth^_£ffe(itive period of an annual program 
of Puerto Rico, Gjiam,. American Sartfiyji, "plan, on the request. of a Stat€L If the 

^the Virginia Islands, and t he Trust Ter-^-^lan meets the requirements of this part 
ritory oLthe Pacific Islan^HsT and Part B of the Act. J . 

(20USC. 1401(6) ) . ' * (20 U^,a 1413(a), 1232c(b).) 



(2) The plan is the basis for theropera- 
tion and a'dmini.stration of the activities 
to be earned out in th'at State under Part 
B of the Act; an3 

fb) A certification by the State 'Attor- 
liey General or other authorized State 
legal "bflicer that: 

(1) The'State educational agency has 
authority' under^State law to submit tlie 
plan and to admmlster or to supervise the 
ad-mfiiistration of the Plan^ and • 

(2> All plan provisions are consistent 
with State law. 

(20USC 1413^a) ) 

§ 121a. 113 Approval ;.<lKsappro\a1. 

{a> Tlie Commissloflir shall appfove 
any annual program plan which meets 
the requirements of ^ttrls part and Sub- 
part B of Part 100b of this chapter. 

cb) The (iomn^issioner sl^all disap- 
prove any annual program plan which 
does not meet those requirements but 
may not flngiUy disapprove a plan be- , 
fore giving reasonable notice and an op- ' 
portumty for a hearmg {0 tly State ed- 
ucational agency. ♦ 

<0 The Commissioner shall use tlie 
procedures set forth in §§ 121a.580-121a - 
583 ^of Subpart^ for a hearing i^^der 
thls'sefttion, 

(20 US.C. 1413(c).) , 

121a«114 Effect ivc period of annua! 
program plan. * 

(a) Each annual ^ program» j^an is ef- 
fective, for a period from* the date iti>e-» 
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. ANNtiAL Pkl'i-BAM PLAiNi>— CuNIENTS 
J; ,121a. 120 riililic parlii ipalion. 

<at Each annual progra'm plan must 
iiiclude pioieUureb which insure that the 
U^QUnemcuts m ^!J^121a 280-121a 284 are 
-met ' * ^ 
o lb' E<uh amiUiil piuguan niiibt 
«< Ibu. include the follow ing . , 

'i') A statement describing thejneth- 
udsJised by the State ecUicational agen- 
cy w> provide notice of the public Irear- 
ings oii^ie annual pr6giam plan. _ Hie 
statemi^R must.inchide • 

'u A copy of each news release and 
ad\ertibeinent used to provide notice, 

* ii> A hbt of the ntn\ bpapers and other 
media in which the State educational 
agency annoiuiceU or published the no- 
tice, and 

uii) Ti)e dates on which the notice 
was announced or published, 

•;2) A list of the dates and locations 
of the 'public hearings on the ginnual 
piognuyi plan. _ ^ 

1 3) A sumn1?!?5^ of comments received 
by the State, educational agency and a 
description of the modifications that the 
'.6tate educational agency has made in 
the annual program plan as a result 
of the comments. 

<4') A stateme/it describing-^ the metfi- 
ods by which the annual program plan 
will be made public, a'fter its approval 
by the Commissioner. This statement 
must include the infoimation required 
under paragraph <b' ' 1 > of this section. 

*20US.C 1412(7) ) ^ , / 

§ 12]a.121 Right to a free approprJalc 
public ^diication. 

<a) Each annual program plan must 
include information ^hich shows that 
the State has in effect a policy which 
Insures that all handicapped children 
have the right to a frjee appropriate pub- 
lic education withm tlie age ranges and 
timeUnes under, § 121a. 122. 

*b) The information must anclude a 
cl)py of each State statute, court order. 
• State Attorney General opinion, and 
other State document t5iat !>hous the 
source ot the policy. 

to The information must show that 
the* policy:^ 

(1)-- Applies to all public agencies in 
theStati: . 
^ <2> Applies to all handicft>ped chil- 
dren; 

(3) Iinplements the priorities estab- 
lished under § 12la,127<a) (1) of this sub- 
part; and 

(4) Establishes timehncs for imple- 
niQnhn^g the policy, in accordance with 

121a. 122. 

(20 use 1412( IJ (2) (B)*^ <6), 14l3(aH3) ) 

12 la. 122 Tiiiufiiie«»s and afteK-Pfir free 
a|>j>ri>|»rial{ publicXediit ation. 

<a) Ge7ieral. Each annual program 
plan must- include in detail the policies 
iihd pit)cedures which the State ^ill un- 
dertake or has undertaken in order to 
- insure th|ita free appro priat^ublic edu- 
cation is available for all' handicapped 
children Jjged, thrfee through eighteen 
within the State not later thai?- Septem- 



RULES AND REGULATIONS • * ' 

f ^" 

.ber 1, 1978, and for all handicapped chil- 
dren aged three through twenty-one 
within the St^te not ia,tef than Septem- 
ber 1, 1980. • ^ 

(b> Documcjits relating to timelines. 
Each annual program plan must include - 
a copy of^ each statute, court order*, at- 
torney general decision, and other State 
, document wliich demorrt>tr1ites lhat the 
State has established timelines in accord- 
ance with paragrap]} fa) of this section' 
(c) Exception, -The requirement m • 
paragraph (a) of tins seetion does iiot^ 
apply to a State with respect to handi- 
capped children af,cd three. four,^ftve, 
eighteen, nineteen, twenty, oi twenty - 
one to the extent that the le^iuuement 
would be incqn;sistent with State law or 
^jjractice. or the order of ^ny court, re- 
' specting public education for one ort);;ore 
^©f those age groups in the State. 
' id> D^ocimcnts relating t'o exc^^tions. 
Each annual program plan mustV 

(I) Describe in detail* the extent to 
'which the exception m paragraph (c> of 
this s:ection, applies to the' State, and' 

<2) Include a copy of each State law, 
court order, and other document which 
provides a basis fOt the exception. 
(20USC 1412(2) (B) ) 
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§ 121:1.123 Full edueatuMnil opporluiiity 

Siach aijnual progn-am plan must In- 
clude, in detail tjie "^policies and proce- 
dures wjiich the Sta'fe. will undertake, or 
has undertaken, iniorder to insure that 
the State has' a goal of providing full* 
educational opportunity to all handi- 
capped children Y^ged ^birth ^through 
twenty-one. j 

(20 use 1412i2l [f\ ) 

v§ 12 In. 124 Kul| ediicadonaLopimrUiiiily 
f;oaI— dalil rrtliiirciiioiit. — — ■ ; 

_ Beginning wVth school year 1978-1979. 
each annual program plan must contaiix 
the follovung information ' ^ 

(a> Tlie estimated number of handi- 
capped children w|io need special edu- 
cation and related sei vices-. . 

(b> For the current school year: 

fl) Tiie number ojf handicapped chil- 
'dren aged birth through two, who are 
receiving special education and rdlated 
services; anti 

(2> The ntfmber of handicapped chil- 
dren : 

fi) ^ho are receiving a fiee appro- 
priate public education. 

01> Who need, Uut are not receiving a 
free appropriate public education, 

an) Who* are enrolled iri public and 
pnvate .institutions who are receivingT a 
free appropriate publia education, and 

<iv) Who aie enrolled in. public and 
ViHate institutions and are'not receiving 
a'tree appropriate.public education, i 

icj The estimated numbers of handi- 
capped children who are expected to re- 
ceive si^cial education and related serv- 
ices during the next school year. 

(dj A description of the Ji)abis used to 
determine the data requiiied under this 
section. 



le Tilt daUi icquued b> paia^raphs 
»aK**bt. and <c» of this !5ection must be 
provided:' , •« /• 

(1) For each dL'^ubility category lex-* . 
(ept fur children aged bnth thiou^ji 
tw o ' . and 

'2) For each',df the followmg age 
r.int^es bnth through two, Ihree through 
rue, SIX thiough .'seventeen, and eighteen 
tlirout>h tw^uty-one" ""-^ 

t20 U SX* 1412^2) (A; ) 

Co7r,7ne7it In I>art B of tho ^ci. ttie term 
"disability" is Vis^d niterchabgeably with * 
' haiidlcappli^ condition '. For coiLsistency 
in tills regulation, a child with a "dlsalJiUty 
liieuiuj* a i^hiid \Mth uim of the inipairmeutc 
listed in'the dcfiiiitwn of 'havdlxapped chil- 
dreii lii ? 124a 5, if the ihild neeU^ apeuu) 
education becau.4; uf the impairment in 
essenee. ther^ is a. continuum of impair-^ " 
nient* When an inipalTment is of such a na- 
ture that the child needs special education, 
it Is referred to as a di>abilitjl in these fegu-, 
JaTlons, and the child is a* handicaiipcd 
ehlld. ' ^ 

States should iiot« that data rcquireO 
under this section are not to he transmittc^rl 
to the Oomnilssloner in personally idonUti- 
able form. Generally, except for .such \jur- 
poses as monitoring and audit liv^ nntiifr 
the States nor the Federal. <io\:/^rnnioni 
should have *o collect data under ihis pan -u 
personally IdeiitlfiableTforin 

§ 121a.]25 Full <?^1u<'alifinid oppoi tiM>il> 
;h\a\ — tnnt'KiIilc. 

' <ai Ge7ieralreQuireyjient EaVh apnual 
program plan mas.t contain a detailed 
timetable for accomplishing, the goal of , 
providing full' educational opportunity 
for all handicapped cliildren. * -* 

<b> Content of tpnet able. (1) IheUme- ^ 
tt^ble ihust indicate what percqnt o'f the . 

• total estimated number 'of handicapped 
children the Stat»e expects to have full 
educational opportunity m each sucteed- 
mg school year., 

( 2 » The data required tmder tl^is para* 
^raph must be provided. 

<u> Foi each disability pategory < ex- 
cept for 'Children aged 'birth through 
two) . and 

uii Foi* ^Lh of the following age 
langes. birth through two, three throimh 
five. SIX through seventeen, and eighteen . 
through twenty -one. ' 

• (20 use 1412(2) (A).) * 

§T2Jn.I26 Full rdiKMttoiuiI <ip|iortuiiit> 
;;t>.il — rarilitir4, iirrMiniirl, uiid >t'r\- 
i<<'v , . • • 

<at Gcjifral rcquiremejit. Each annusLl 
prograrxi plan miyst include a 'description 
of thb kind and i\umber of fnfcihtieS. per- 
sonnel, and^ services necessary through- 
out the State to meet the goaj of pro- 
viding full educational opportunity for , 
all handicapped children. Tlie State edu- 
cational agency shall - include the data 
requiied under pai*agraph (b^ of this 
section and whatever additional data ait- 
necessary to meet the requirenrent. ^ * 
^bJ Statistical description. Each an- 
nual program plan muijt include the fol-^ 
lowing d^ta/ » ' ' ^ 

il) The number of additional special - 
cla&b' teachers, resouice i^om tegxihers^ 
and itinerant or consultant teachers 
needod^or each disability category aivd 
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i . 

V the number of each of Uiese who are 
cuiiently employed In the Statfe. 

'2) The mimbcr of other additional 
tei>')nnel needed, and the number cur- 
leiitly employed In. the State. Including 
M hool psychologists, school social ;work- 
0- ^ occupational therap^st^, physical 
therapisb^. home-hospital teachers 
^^peech-lj^nguaife • pathologists, audlolo- 
^^1^*^ toachernides vocational eviacatlon 
tc^achers. work study coordinators, physi- 
cal ocUication teachers, therapeutic rec- 
0 'reation &'peciali&ts. diagnostic personnel. 
supcrviSQrs. and gther instructional ahd 
non-mstructional staff. 

*3> The total number of pcrso'.mrl re- 
ported under paragraph <!) and (2> 
of this section, anli tliVsalaiy costs of 
. those person neK 7 — 

(4) Tlie number .%nd land of facilities 
needed f6ivlTandjcapped cluklren'and the 
number and kind currently' ip tise In the 
State, including regular cla^^ses serving 
handicapped--' childien, self-mntalned 
classes on a regular school campus, Re- 
source rooms, prn^fte special education 
day schools, public special education day 
schools,, private special je'ducation resi- 
dential schools, public special education 
I^s^^entlal schools, hospital programs. 
occTH^ational therapy facilities," physical 
th<ii:iipy facilities, public sheltered work- 
shops. \m\\i\i shellcreft \v/)ikshG>{)s. and 
other types of facilities. 

*t5> The total nurtxber of tr.msportation 
units needed for handicapped children,, 
the manbet of transportation units de- 
signed for- handic^PQed children which 
are m use in the State, and the number 
•of nandioappb^ children \^o use thes6 
units to benefit from special education. 
/ <c) Dai(iTafe(:/oiies Tlie data required 
under paragrajJh (b »'of thhs ^eciiou must 
Jbe providyi as follows , 

<l> Estimates for r.euing'all handi- 
capped children uho requive specfal edu-"* 
cation knd related sef\ices, 

• ' Current jear data.. based on the 

actual numbet-s Of.handicaiS'ped children 

• receivmg^jecial education and related - 
;serji*if£s (as reported Under Subpart QX^ 

ahrf . * 

• * C«> Estimates for Ibe next school year. 

^^d> Rational? Each 'annual program 
plan must Include a description of the 
means used to determhie the number 
^and salary- costs of personnel 

f25USC 14l5f2) (A) ) 
§ 121.1.127 iWritics. 

(a) General }:e(iuire merit. Each annual 
progran) plan must incfude information 
r which shows ttiat: 

(1) The State lias established priorities 
whi9h iheet the requirements Uhder 
§S 121a320-121a.324 of Subpart C. ^ 

^2> Tlie State priorities meet the time- 
lines under 1 12la 122 of this subpart, 

• and 

(3> Tlie State has made progiess in' 
{ meeting Uiose timelines. 
J. ih) Child data. (1) Each annual pro- 
^ gram plan must show, the number of 
handicapped children known by the 
State to be in jDachr of the fi^tt two 
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priority groups named in H I21a.321 of 
Subpart C: - ^ - ^ 

* (1) By disability calegcu-y; and 
' (2) By the age nyiges ip § I2la 124' c^ 
(2) of tills subpart 

(cT Activities and .resources 'Each 
annual program' plan must show for each 
of Uie first tvw priority groyps^ 

(1) The pro^aiixs; servifces, and activi- 
ties that are being caixied out.m the 
State, 

^2) %iie Federal. State, .and loc^l re- 
sources that have been committed during 
the current schbdl year, and 
' (3)' Tlie programs, ser.vlcos, activities, 
-aild resouices that are to^l^/j provided 
during the next school ye'ar. 

(20 Use H12(3)^,), 

§121.1.128 ' hit iitifH atioiu lutalion. ;ind 
i \ ihi.ition of li.iiulif .ipprtl ^^liilflfoii. 

(a) GC7i€r-Ql re^uire^icnt. EACh annual 
prQgiinn plan must mcludo m detail the 
'Policus and procedures which the State 
will undertake or has undertUken to in- 
sure that: \ \ I • ^ 

(P All children who are handic<^pped/ 
rqgardless of the severrty.of thelp handi- 
cap, and who are m need of special edu- 
cation and related 'services are Identified, 
located, and ev^jluatSf: and- 

/2> A practical njethod Is 'developed 
arid implementec^ to determine which 
chlldi'en are currently receiving needed 



special education ^nd related servlcfe^ 
and which cliildi;:(in are not currently rd? 
ceivmg needed special education and re^ 
lated services. \ 

<b> Information Each annual program 
plaamu§t: 

(I) Designate the* State agency -(if 
other than the State educational agency) 
respuiiMble for coordinating the plan- 
ning and ;mpkme2itatiOTi of the policies 
and procedurcv undcT p'aragraph la) of 
thi.^ section, 

{2) Name each agency' that phrtlcl- ' 
pates in the pldnning and implementa- 
tion and describe the nature 4ncl extent 

• Of its participation ; a 
^(3)'Descrlbetheextenttt\yfilch: ^ 

• ^n.) The activities described In para- 
graph (a) of Uii^ section have >been 
achieved under the current annual pro- 
gram plan, and 

(II) The resources namedfor these ac- 
tivities in that plan* have beSlk used: 

(4) Describe 'eaofi type of activity' to be 
earned out during the next sch6ol year, 
including t;he role of the agency, named 
dnder paragraph (b)(10 of this secjblon, 
timelines for'completjng those actitmies, 
resourpes that will be used, and expected 
outcomes; 

(5) « Describe how the-policles^and pro- 
cedures under paragraph (a> of this sec- 
tion will be monitored to Insure that the 
Stat^ educational agency obtains: 

(I) The number of handicapped chil- 
dren within each disability category that 
have been fdentlfliJd, located, and, evalu- 
ated, ai}d ' ^ * ^ ^ 

(II) Inforihation adequate to evaluate 
the elfectiveness of those policies and 
pr6cedures; ana - * . 



(,6) Describe the meiholi tl?e'State uses • 
to determine which children are cur- 
rently receiting special education and re- ' 
lated services and which children are riot 
receiving, special education and related 
services. 

(20USC U12(2)(C) ) • • * 

Comfhont Tlio Stat« Is re>pouMbIe for In- 
suring that an handicapped children are t 
Jfientined. located, and e\iUuated. Including ! 
chUdren in all public*'anu private ogep^Jes 
and 'iiisUtut ions in the State f oUoction and 
use of data are subject to tbe^onlldentiahly 
.requiiv!Hcnts jn 5§ 121a 560-12 la S^^e. 

§ I2la.]29 ronrulcntialil> of personally * ^ 
^i<l<'!^1ill:iI»lo irif orni.^tion. ' ^ 

<a) Each annual program plan nm.st 
include in detail the policies and proce- 
dure^whlch the State will undertalce or 
lias undertaken m order tojnsure the 
protection of the- confideiUiallty of any 
personally ideiUiflable information -col- 
lected, used, or mamtalned under this 
part ' • • 4. ' 

<b> The C>Dmimssloner ^hall use the • ' 
ciitcria m §§ l'21a.560-121a..')76 V Sub- 
^part p to evaluate Uie policies and pro- * 
cedures of the State under paragraph' 
(ai of this section. 

(20'USC' i-Jl2(2)(D)*. H17(C) ) * % 

. Comvicnt The confidentiality ^regulations 
were published in the Federal Register' in 
final form on^ February 27, i076 (41 PR 8603- * ' 
8610) , and met the req'uiVementa of P^rt B 
of the Act. as Amended by Pub. L. 94-142. 
■yiose regulations, am intorporatod In 
§ 12Ia 500-121a 575 of Subpart E. . . 

§ iSlk.lJO IiHli>ic!iiali/ed ediicalitin pn»v< 

Each annual program {^lan must 
Include information -which shaws that 
each public^ agency In th<r State main- 
tains records of the nidi\iduali«ed edu- 
cation program for each .hai\djcapped. 
child, and each public agency estab- ' 
lishes. reviews, and re\^lscs-each program - 
iis provided in Subpart p. * ^ 

(b) ."Each annual program plan must 
Include : 

(DA copy of each State statute, pol- ^ 
Icy, and standard that regulates the 
manner In which Individualized educa- 
*tio'n programs are developed, implement- 
ed, reviewed, and revised, and 

d) Hie procedures which the State 
educational agency foUpws m monitofln^ 
and evajuatlng those programs. ' , 
(20 use 1412(4) ) *\ 
§ Procediinil >afojr!iarils. 

Eacl^ annual program plan must In- 
clude procedural safeguards whjch insure 
tliat the requirements In 5 5 121 a 500- 
121a.514 of Subpart E are met. 

(20U.S.C 1412(5(.A) ) 

§ 12 la. J 32 I^c:isl reMri((i\e e;nir(m- 
■ inenl.^ ^ . /~ 

f 

(a) Each annual program plan mjlist 
Include procedures^ which Insure that the 
requirements ln'§§ 121a.550-121a.556 of 
Subpart E aVe met. 
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fb» Each annual piograin plan niu.st 
include Uie following Information: 

<1) ThO iraniber 0/ fk\ndlcat)i>ed rhll- 
tlicn m the ^tat<?, within each disjiDlUty 
i.Ucgoiy. who are participainig,ln regf-*' 
ul.ir education piogranis, consisteiit with 
r ^ I21a 550-1-21 a 556 of Subpart E. 

»ii The number of. handicapped clul- 
diiu who aie m separate clashes or sep- 
.fi.iw school facihties. oi^who^aie other- 
wise removed fioni tlie le^'jlal education 
envuonmcnt * 

" * . . f ' ^ • 

^ 121a. 133 1 ProtiM Willi 111 * \ .ilu.UMiH pro- 

Kach \innual progiaiu lilan nnist' m- 
(*hide proecdurc.s which insane that tlie 
rcQuirements^ \\\ %k UM.i 5:10-1:21 534 of 
SMbp«^rt E aie nuet 

12hi*13l H('^|)oti«'ii»iiit> of Sl.iti' <-dii« 
(Mlioiitit .(^i^ciic > (or .1 11 ' nfm .iIuiimI . 

pKICIMIll'^. * 

• a' Each annual piojii.un j^U^in iViast 
include information whuh shows that 
the rcqvuvciacnts \\\ ^ 121a 600 of Sub- 
part F are met • 1 

<b'> The mlorination under paiaj^ia])h 
(at oT tnK scetioy wui>t' nieUide a copy 
of each State statute. Stat^ legulation. 
sigijcd ' aKreenfent bm een icspet^ive 
agcncy'oiricials. and onv^-e^+nT ciocument 
that*shov.s romphaiue vKh, ih.it i)ara- 
graph. ^ 

(JO use 61 ) . 

* J ' - 1 » 

§-12(.k133 AIoiiiloiiii;: |n <m t (hin «>. ^ 

Faclv aim\;al pio^rain i>Iun nuiNt in- 
clude iiiforinatmn winch shovs that the 
re(&Uiemcnts ni 5 021n.CQl onri 5 rjla - 
602 of Subpn 1 1 F .^1 e :uo> 

(20 bs C* 1412(0^ \ , ' 

§ 121wa.136 Iinplrtiiri^t.ilion p i o r c • 
<ltin** Slalf <Mliiratii>n.iI \. 

Bach annual program plan nuiu de- 
serve the proccdui:es the State educa- 
tional agency follows to infqj-m each 
public ^a^iiey of its respoivibility for m- 
smmg e'ffective implementation Of proce- 
dural safeguai*ds f^l- the* liundieapped 
children served by* tiint public asoncy, 
(20 use 1412(6) ) * 

§ I2Ia*137 I'r(>ri'ihir<"« foit roiioiih.ilion. ' 

Each ^iUiU«il piutiiaiu pi.m iiiUi>L^n7 
elude* aTi assiuanoe that in causing out 
tlie requiicmei|ts of StLtjon .612 ul the 
Act. procediuCs aie tsUibh.shed for con- 
sultiition \utli nalu a.Iual& uui^lved in or 
concei neji, With the .e*iui atiuii of hanjdi-, 
capped childien, inclwdine<,handii3&pped 
hidi\iduals i\nd parcutv o£ handicapped 
children. 

(^•USC 1412(7) (A)^^ ^ ^ 
§ 12l'a.l38 Olhi^J--! iilrnil pio^^aiA . 

^ Each annua^ prcgram plan must pro- 
vide that progi'aiij^s and procedures are 
^established to 'insure liiat funds, received 

* the Stale or an^ plibiic agency in 
the State "unU(ir au^ oUipr Federal pro*- 
gi-am, .infeludmg sectioir 121 o( ihe*Ele- 
mentary and S€Co\idar>^ Education Act 



of 1^6j^ U.S.C. 241C-2K section* .305 
(b)^8) of .that Act (20 U.S C. 844a(b) 
^8^ > or TlUe IV-C of that: Act (20 U.6 C. 
183P. and section 110(a) of, the Voca- 
tionar Educayon Act of 1^63, under 
which tlierels speciflc authority for as- 
sistance . for Ui(j education . o( h'andi; 
cai)PQd children, are used by tlie Stat^j, qr 
ai\iiptlb^c agency m the'State. only in 
Aci ( onsii^tcnt w ith Uie goal of pro- 
"^ijpng Aee appropiiate public education 
for all iTandicapped childien. except that 



nottnp^ in this section limits the specific ^^®/J 
lequirements of the la^s^fovommg those 



§ ]2lani.'> I'roliibitioti of I'oiiiinuighng. 

Each amiual program plan must pro^ 
vide ^fesurance satisfactory to the Com- 
missioner that^ fuhds provided under 
Part B of the Act are not commingled • 
with* state funds. 

(«£>0 r SC HI3i-a> (9j ) , 

Cofu ittJit^ This a.-K-iuraiice i.s .s.itj.sfic<J b\ 
u e uf a .i'{>arale acLuuntiag a^irtem that 
iii<>4uUt.T .ill iuidlt trail ' of the expenditure 
oS the }*nri B funds Separate bank accountJi 
not reqturcd iSce 45 CFR^lOOb SUbpail 



Federal programs. 
( 20 u s c w ( a ) ( 2 ) I * 

§(21^1.13*) (>>ill|irr1iA|'*pf NCtTTiii oi^ 
^M'r*<oiiiif| (lovrlopiiK-rit. | ' 

Each -annual program plan utust m- 
I hide t^io materia-l i'equii'cd undci 
^p21a.l80-12la 387%f SiApa'rt C 

(20 U s c I4n(.r> (:^) ) 

12 la. I 10 lVnalr-*.« Iio<.U. 

Ea<h artnual piogram plan mu.^t ui- 
chide politics an'd procedures which -in- 
jure that Uie icciuiicaunls of Subj-jait 
D* aic met 

(20 V S (• HI 5'aM 1 r I- 

\2\n 111 I?r<o\or> <if fiiivjl'- fur ini''- 

l^at'li annual pj-oj^ram plan must in- 
clude ix)lK.ies and piorcdures wliicii In- 
sure that tlie. St<ale seeks to receiver any 
funds f)io\idcd undei Part<B of tlie^Aot 



P iCaj^ii D**posaoncs) ') 

^l^ai^46 Aniiu.il <->ahiatioril ^, 

Eaeh ^annual iii>5gram pla,n must in- 
c iude procedures for evaluation at least 
annually of* the effectnjeness of pro- 
grams in meefiiTg the edticational jieeds 
of han(Kc'appe?i cluldrc^i. including eval- 
uation of uidividuali/ed education prp- 
^M-am<; 

\20 u sc«i4i3(.u (:n^) 

I21;i.ri7 M.Ue at!\iM»r> paiH-L 

' Eacjwmnuat* program, plan must pro- 
\ide thiU tlie 'requlrenlent^s of 5§ 121a 
650 -121a 6^3 of Subpaft F ar(j met. , . 
.2*0 use 14J3<a> (12) ) , ^i :- 

^ 121,1.1 Ut I*f»liru\s jiiid pror<-<Hirr«i ftif 
ii'^- of P.irl U fund^. 

Fach anin^al program plan must set 
K>ith policies and pi occdures .dbsi^ned 
^to insure that. funds paid to the estate 
imder Part.R of the. Act ar^ spent m ac- 
, coidaftee with the piovisions of Pa>t 15. 



idr seruiTs toachildwho isclctcnnined^ uith »ai ticuJar attention given to see 



to be ciK)iieou.^ly classified as'ellgible to 
Jjji coiHUcd under section 6n<a4» or <d> 
of Uio Acu ^ • 

^20USC HHtajiS}. ) ' * 

'§ J21:i.%?(2^ Control of f iiikN ''jumI prop- 
ter! j: 



tipiis 61 hb'. 611 <c>. 61 Ud», 4512(2) 
t3l2»3» vrthe Act. , . 

I 20 U SC. 1413 ('aw 1.1 ) * . <2. 



and 



§ I2la.l 10 



1413(a)(U ) 

I)r>rriptio*it oT u><» <»f Pari H 



„ , , • \ ^^'> State (ilUiaation Each annual pi o- 

Each annual program plan must prO-. ^^am plan must U^clude Uie following 

\ide a.ssurance satisfactory to.Hbe Com- n^formation about tlie State's .ase of 

missioncr that the conti-ol o/ funds pro- i„nds under § 121a 210 of Subpart C and 
^•vidcd inkier Part B of^he Act, /and title to Pia ^•>o of Subpart P 

property ac(^uired wiUi tho^e /unds. is iiv / Td* a" list of adhUnl^tratlVe po^itions.^ 

a i^ublic ageiTcy for the uses and pur- ^nd a description of duties for each, per-. 

poses proMded in tBis part, and that a ^jjqn whose salary Is paid m Whole or ur 

public agenc»j a^muiistors-tho tunds and part wifcii those funds 



I)ropevt>'. 

USCYJ4l3ou<6) ) 

§ 121.7,1 13; 

Each annual pro^uun pKin must pro- 
vide for IvtJOpuJg records and affording 
access to those records., as the COmmls- 
sioyer laay fin^ necessary to assure the 
Lorr^i tiicfto aivci vei ification ^f reports 
and of pioi^tr eksbuisejuent of funch pro* 
vided under Part B of the Act 
(20 U SC 14J3mM7) ^B) ) 
§ 121:). 1 } 1 Ih'arin^ on application. « 

EaelKannual ^program plafl m\Lst in- 
clude procedures toJnsure that thefeta^p 
educational ag'ency does not take* any 
.final actfon with respect to an applica- 
tion submftted by a local educational ag- 
en^j before a|^viiig the local educational 
agency reai.6nable notice and an oppor^ 
tunity for a hearhig/ • 
(20 "use UI3(ft) (8) ) • ^ • * 



<2) For e«ach position, the percentage 
/of saljy^y paid with those funds. . , 

<3> A description of each administra- 
tive activity Ihe- State e'ducaj.ional ag» 
enc> will cany* out during thfc next 
school >eai with those funds.' ^ 

«4» A description of each dnect serv- 
ice and each support service w*hich the 
Stf^e eduLational agency will provide 
duiiiig tlie next sthopl year wtth th»se 
funds, and the activities the Suite atl- 
visory ptinel will undertake diliing that 
period with those funds. 

(b) Local' educational agency alloca- 
tion. Eaeh annual program plan niust 
Inchide: ' , ] ^ 

< 1 ) All estimate of the- number and 
percent *of local educational agencies in 
^.he^ State ^vhich UiU receive an alloca- 
tion uiide*. this part totUer'than local 
educational 'agencies which submit a 
coasolidated appUcat'ion), 
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. » ^ : \' 

(2) An estlmate^f the niunber of local 
educational -agencies ^hlch jeUl receive 
an allocation under a Coii»oUaated appli- 
cation, ' ^ 

(3) •Attfestfmdte of the nuitiber of con- 
solidated a ppUcra^tons and tbe average 
number of local ec^jucational agencies per^ 
application, and * ' > * 

^4> A description ^f direct services the>* 
State educationail agency will ^^or^de 
umier I 121a.360 of Subpart C. ^ 
'^(20 U5.C- 1232c(b)(l)(B)^).) 

§ I21a.1.'^ NondiHcriniinalktn and cm- 
plo>iiirnt of - haiitlicnppod iitdi\id- 

(a) EacU annual pro-am plan must 
include an assurance thatfthe program, 
assisted under Part>B of the Act' will be 
operl^ted In conapliance with Title 45' 
of thfe Code of Federal Regulations Part » 
84 (NOrtdiScnmmation S)h the Basfe of 
Handicap in Prc5gl-£\p^ and Activities Re- 
ceiving or Benenttmg irSrtx F^eral ' 
Fmancihl Assistance) ..The State ehuca- 

. tional agency may incorporate this as- 
-*fiurance by reference IfMt has ah-eady 
been filed, with the Department of 
Health, iBducatxon. and Welfare. . 

(b) The assurance under paragrapth 
•^a) of this^ section Cjivers,„,^ong other 
•things,, the specific requirement on em- 
ployment of handicapped individuals* 
under section 606 of the AcJt, which 
states : 

The S^re^ary aiall ^urc that each recipi- 
ent of afists^aace under this Act shall make 
positive efforts to employ and advance in em- 
ployment qaiailfled handicapped individuals 
in programs assisted under this Act.» 

(20^U S C 1405. 20 TJ S C. 7D4 ) . ^ 

§ 121a.l5l Additional inforiuution if" 
tho State oducntional agency pro- 
vides direct services. 

If a State educational-^ agency pro- 
vides free appropriate public education 
for handicapped children or provides . 
them with direct services, its annual pro-*' 
gram pla»' must Includfe the information 
required under §5 121a.226-121a.228, 
121a.231. andl21a.235. 

(20 TJS.C. 1413(b).) 

LoicAL Educational ^Agency Applica- 
' TioNS — Gener/^ 

§ 12la.l80 Suhmi&aion of application. ^ 

In order to receive payments under 
Part B of the Act for any ^§cal year a 
local educational agency must submit an 
application to the State educational 
agency. * 

(20U.se. 1414(a) ) 

§ 121a. 181 Ucsponxibtlitics of .State ed» 
iicatioiial agency* 

Each State educational agency i^hall 
establish the procedures and format 
which a local educational agency uses 
In preparing and submitting its appli- 
cation. 

(20 u^.c; 1414(a) 

§ 121a.l^2 Hie cxcc«3 co^ requirement. 

A local educational agency may only 
use funds under Pfttt B of th^ Act tor 
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the excess costs of providing special edu- 
cation ajfid related services for handi- 
capped children. ^ 

' (20 U.S.C. 1414(a) (1), (a) (2) (B) {!).) 

§ I^la.783 Meeting the excels cost rV* 
quircjnciit* 

. (a)' A iQoal educational agency meets 
ttie QxcQss (Tost requirement if it 'has on 
the average spcnt.jpS' lea^t, the amount 
deterr^^med undei;^^ 121a.l64'for the ed^ 
catloni'of eaeh ©tilts handicapped chflV 
drerf. Tlifs amount may not include cap- 
ital outlay or debt service. 

(b) ^:aoh Iqcal educational agency 
»iijK>tT^e0p records adequate'to ^ow that 
it lias met the excess cost retluifement; 

(20US%C 1402(20): 1414{a)-(l).} ^ V 

Comment The exces& cost requirement 
meaps that the local educational agency 
mustspend,a certain minimum amount 
for 'ttjer education of, lt$ handicapped^ 
children before Part & funds are used. 
This insures^^^t children served with 
Part B funds'^ave at least the same av- 
erage amount spe^t on them, from 
souices other than Part B. as do the 
children In the school district taken as* 
a whole. 

The minimum amount that must be spent 
foFo the education of handicapped children 
is computed under a statutory formula. Sec- 
tion lEla 184 implements thlsuformula and 
gives a Btep-by-step method % determine 
theminLpium amount. Excess costs are tboso 
costs of -special education a*nd related serv- 
ices which exceed the minimum amount. 
Therefore, if a local educational agency can 
Fhow that It has <(on the average) spent the 
minimum amount for the education of ea^h 
of Its handicapped tilUldren, It has aiet the 
excess cost requlrem^t, and all additional 
costs are excess costs Part B funds can Then 
be used to pay for these additional costs, 
subject to the other requirements of part B 
(priorities, etc). In tl^o ''Comment" under 
section I21a.l84, there Is en example of how 
tfic minimum amount Is computed. 

§ 121a.l84 Excess costs — c^mputntion of 
minimum itmount. , 

. The minimum average amount a local 
educational aaei:K^y must spend under 
§.121a.l83 for the education of each of 
its handicapped children is computed as 
follows: 

^aO^dd all expenditures of the local 
educational agency in the preceding 
school year, except S^tal outlay' and 
debt service: v 



Ci) Programs for handicapped children; 
(U) Programs to meetrthe special edu- 
cationar^eds of educationally ^deprived 
-children, and ' 

. (ill) Programs o% bllihgu^ education 
for children with limited English- 
speakip^ ability. . 

(c) Divide the result under paragraph 
^b) of thiS section by the average num- 
ber 'of students enrolled ill the agency 
in the preceding schoof year: - 
' (1) In its ^lemefTt^l-y schools, if the 
handicapped child is an elementary, 
school student,'6r 

(2) In: i|ts secondary schools, Jf the*' 
handicapped child is a secqidary school 
student, 

(2t) tJ.s'c. 1414(a)(1).) » . • 

Comment The following is an example of 
how a local educational agency might com- 
pute the ftverago minimum amount 1> must 
fefeA^^r the education of each of Its handl- 
^ «ni^e<r'chlidren, under §,121ai83. This ejc-- 
ample follows the f9rmuia in § 121a.l84. Un- 
4er the statute and regulations, the local 
educational agency must make on6 coibpu- 
taVon for handicapped children In Its ele- 
mentary schools and a separat<j computation 
for handlcapj)ed chlldreil In its secondary 
schools. The computation for .handicapped 
elementary school students would* be done 
astollows: ^. 

a. First, the local educational agency must 
determine its total ampunt of expenditures 
for elementary school students from all. 
sources— loc^l. State, and Federal (including 
Part'B) — Ui the preceding tehpol year^Oniy 
ca^tal t)ytlay and debt service aT7?«xcludocL 
Example t A local educational AgetW spent 
the following amounts last year for elemen- 
tary school students -(IncludlngMts handi- 
capped elementary .school students) : 

(1) Proin local tax funds $2,750,000 

(2) Rpom state funds - 7, GOO, 00(5" 

j» (3) From Federal funds_-- 750.000 



10, 500, 000 

Of this totja,jJ500,000 was for capital out- 
lay and debt^rvice relating to the education 
of elementary school students. This must be 
sub tr acted Vfi-onv total expenditures: 

• JlO. 500.000 

— 500,000 



Total expenditures for elemen- 
tary j^hool students <lesi cap- 
ital outlay ahd debt service) ._r= 10^ 000, 000 

b.^ext, the local educational agency must 
subtj*act amounts spent for: 

(1) . ProgranM for h^dlcapped chir^n; 

(2) Programs to meet the special educa- 



(1) For elementary school student^ if ^^^^^ ""^^^^ educationally deprived chil- 
the handicapped child is an elementary 



school student, or 

(2) For secondary school studqj^. If 
the handicapped child is a ^secwSary 
school student ' . 

(b) From this amountr subtract the 
total of the following amounts spent for 
elementary school students or for sec- 



and 

(3) Programs of bilingual education for 
chfldren . with Umlted English-speaking 
abUll^JVf,^^ -f 

^eso^Se funds which the IocbI *luca- 
tjonal agency ac^uaUy spent, not* funds rc^- 
cslved last year but carried over for the cur- 
rent school year. 

Example: The local educational agency 
spent the folio ^ving amounts for elementary 



ondary school students, as the case may ^school students ia.styear. 
be: 

(1) Amounts the a&ency spentMn'^the 
preceding •school year from funds 
awarded under Part B of the Act and 
Titles I and VIC of the Elementary and 
Secondary Education Act of 1965, and . 

(2) Amounts from State and "local 
funds which the agency spent in the pre- 
ceding scl^ool year for: 



From funds under* Title I of 
the Elementary aiftl Secon- 
^ dary Education Act of 1065- $300, 000 

(2) From a special State program 
>for educationally deprived 
children 200, 000 

(3) From a grant under Part B___ 200, OOO 

(4) JYom State funds for theedu- 
catlon of handicapped chU- 
dren 500,000 
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(6) Fjom a \x<aily-fi.tiided pro- 

dwn ia6o;ooo 

(6) Frfc)«u a grant' for a bUlngual 
education program under 
, Title VII of the Elementary 
and Secondary Education 
Act of 1965 150,000 



. I, 600,000 




(A local educational Bgenc> \\oi(ld also Jn- 
elude any other funds It spent from Federal. 
State, or local sources for. the Uire« basic 
purposes handicapped thildrea, education- 
ally deprned chlldren/and- bilingual 'educa- 
tion for children with limited ' English- 
' speaking ability ) . 

This amoui^t Is subtracted from the local 
educational afcency s total expenditure for 
eieineutar\ school btudente compmed above 

f 10, 000 000 
-1,600. ftiip 
8,400,000 • 

,diVit^ by the av^^rag.e «vmnb<>r of students 
enrolld^'in* the eTemftiita'fy schools of the 
agency last year (Including Its handicapped 
*?tudent«) 

— JS-j[UmT)le I>ast year, an averaRC of 7,00O> 
-students were enrolled in the agency s ele- 
ri^ntary schools. This must be divided into 
the anio\mt computed under the A^o\e 
7)araf "aph 

$8. 400. 000 
7 0O0»students 
' $1.. 200 'stud'^nt 

Tl-iis fi\;circ •4^^;n the minimi. :n am ^Mil t 
local educational agency jnust $pend ion t! 
average) for the education of each of 
handicapped students Funds under Part 
may be used only for costvS over and above 
* this minimum In tins exanjple. if the local 
educational agency has 100 haiidlcapped ele- 
ment-ary School stitdonts, It mu:t keep rec- 
ords adequate to show that it ha<5 spent at? 
least* $120,000 for the education of those 
students (100 students times S1.200 stu- 
dent>, not including capital outlay a*nd debt 
service . . ^ 

This $120.0(M) may come from any funds 
except funds un3er Part B. subject to any 
legal^ requirements that govcn^ the use of 
those other funds. 

If the local educational ag«ncy has handl* 
capped secondary school students, it must 
flo the same computation for them However, 
the amounts used In .the computation would 
b^ those tl^e local educational agency spent 
last year for the education of secondary 
school students, rather than for e*lementary 
school students. ' ^ 

§12la.l85 C6nipiUatIo|> of • r\<ic^s 
co«)ts— c^nsolnnraK applit atiun. 

^ The minimum average amount under 
5,121a.l83 where two4r more local edu- 
catioh^agencies suBmit^'tonsolidated 
^appllcallbn. is the Average of the com- 
bined minimum average amounts detei-'- 
mlnred under § 121a. 184 in those agencies 
for elementary or secondary school stur 
dentsras the case may be *' 
(20U,SC 1414(a)(a) ) 

§ 121a.l86 Excess cosis — liniitation on 
u^^Cof Part BVun'ils* 

' ' (a) The excess cost requirement pre- 
vents a local educational agency from 
u5lng funds provided under Part B of 
the Act to pay for all of the costs directly 
attributable to the education of a handi- 
capped cHlld, subject to paragraph (b) 
of this section. 
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(b) The excess cost requirement does 
not prevent a local educational agency 
JTrom usmg Part B funds to pay for' all 
of the posts directly attributable toihe 
education of a handicapp^*child in any 
of Ihe age ranges three, fjBur, five, elght- 
-een. nineteen, twenty, or twenty-one. If 
no local OB State Sunds are available, for 
non-handicapped childr<^n in^4hat age 
range. However, the local .jeducational 
agency mui>t comply with tlie non- 
i>upplanti>ig,'and other reciuiieiuepts o( 
this pa^ in proMding the eJuialian and 
.services. ' ^ \ 

(20U SC 1402(20). UHiaMl) » , 
§ l2la.X90 Coii^olulatid npplii atipii^. 

• a) Voluntary applications. Local edu- 
cational agencies may submit a consoli- 
dated application for pt\ynients under 
-Part B of the^Act. ' '-l^"' 

<b) ReQuircd applicatio?is A "SjR^e 
educational rageticy may require looal 
eciucnlional agencies to submit a consoli-^t* 
dated application for payments under, 
Pait B of the-Act if tho State educational! 
vaseupy determines thai an individual ap- * 
pjication submitted by a loffal education- 
al agency will be diPopprovcd because- 
i n) The agency's entitlctr^ent ^s less 
tlian the $7.,500 minimum required by 
action 'eil^ci «4) 'A» of Vie Act- 
^ jiila SdO'n > 1 1 ' of Sui)p.;rt C > or 
2> The aTcnry is unable to establish 
maintain programs of sufficient size 
scope to efTectivelv m^et the educa- 
nl needs of»handic.ii"w:)ed children. 
[*ct''Stze ayid scape of program. The 
Stale educational agenc\ ^hall establish 
^tandavds and pioceduics for deteimina- 
tions under i|ara8iaph^'bM2) of this 
section. . , 

(20 use 1414 C) (>) ) 

§ 12rfa.l91 ra>iiieiiK t"»*i<'i* <onMili- 
<1ate<I npplirntioiK. 

In any case in wliich a consolidated 
applic,ation Is approved by the State edu- 
cational ag^nc^. tlie payments to the 
participating local edupational agencies 
must be equal to the sum of the entltle- 
-ments of the sepaiate local educational 
agencies. # 

.(20 use 1414tc^H2j (A) ) 

§ 121n.l92 ^ Slate rogiiUiiioii of (onM>1i- 
" datoti applications. 

I a) The State educational agency 
shall issue regulations with respect to 
consolidated applications submitted un- 
der this part. 

(b) Thfe State- educational agency's 
regulations must: 

<1) Be consistent with section'612<l)- 
il) and^ection 613(a) of the Att. and 

<2) provide participating local educa- 
tional agencies with joint reSponslbilitl^ 
for implementing programs receiving 
payments under this part. 

(20 UJ5.C. 1414(c)(2)(B).) , \ * ^ 

<c) If an intermediate educaftional unit 
Is required under State law to carry out 
this part» the Joint res^nslbllltles gl^en 
to local educational agencies imder par- 
agraph (b)(2) of this section do not 
apply to the admlnfstration and dls- 
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buisement of any pa>menU received by 
the Intermediate educational unit. Those 
administrative .'riestwnsibillties mus^ be 
carried out exciusively b> Uie intermedi- 
ate educational uiii^ i 

(20USC 1414(c) (2)(C) T^^ ' 

§ l^la.193 State cdiicatioii.d ^<*!n»> *ap- 
I>ro\al : <lisiippro\al. 

<a) Approval. A State edu'catit)nal 
ageniy shall appro\e an appJicatio;i 
submitted bj a local edifcational agency 
if the State educational agency deter- 
mines that the application meeti^ the re- 
quirements under §§ 121a 220~121a,240. 
Howe\er. the State educational agency 
may not apjjrove auy appli<?tition until 
tlie Com miss foner approves, its annual 
program plan for the school year covered 
by the application. 

, »b) DisapprovaL The State edttcational 
.agency shall disapprove an application if 
Jdip State educational agency dotermiAes 
.thpt the application does not meet a re- 
>quiremei;a^uiKier §§ 12la 220-1 21 a 240 
(20 u scfl*4i4<-€) (1) ) 

■ . c ' I^'^carr^ mg out its fuijctions under 
tUis^ section, each State educational 
agency ,shall consider any decisis re- 
i>uJtV3g from a hearing under §§ 121a.- 
5ui3-l21a 513 of Subpart E which is jid-. 
ver.sff to the local educational agency 
mvphed m tiic decision 

i20 U S C l'il4(b) C3.) > 
§ 12Ia.l91 Withhoiaiii?:. 

'a) If a State. educational agency; af- 
ter eiMug reasonable notice and an op- 
poitunitj fur a hearing to a local educa- 
tiojT^il ageitcy. decides that the local edu- 
cational agency, in the administration of 
an application approved by the State 
educa'J-ional agency, has fklled to comply 
with any requirement in the application, 
the State educational agency, after giv- 
ing notice to the local educational 
.agency, sball: 

' 1) Make no further payments to, the 
locnl educational ageiicy until the State 
ednca<icmal,agency is Satisfied that there 
is no longed* any failure to*comply with 
the requirement; or 

(2) Consider its decision in its review 
of any applicatl9n made by the local edu- 
cational agency under § 121a. 180; 
(3')OrboUi. • , . 
fb) Ai^ local educational agency re- 
ceiving a notice from a State educational 
"Agency under paragraph ^a> of this sec- 
tion is subject to the i^iblic notice pro- 
vision irt § 121a 592. 

(2aUSC 4^1I4ib)^2) ) ' . 

^ Local Epuc^Tio:;AL AptucY 

AI^pLIc^TI0NS — Contents 

§ 12]a.220 Qnia laentifioati^)!!. ^ 

Each ^ application must Include pro- 
cedures which insure thdt all children re- 
siding within the jurisdiction of the lo- 
cal educational agency who are handi- 
capped, regardless of the severity of their 
handicap, and who are in need of special 
education and related services are iden- 
tified, located, and evaluated. Including 
apmctlcal method of determining which 
children are Gurrently receiving needed 
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special education and related *i:vices 
• and which children are not currently re- 
ceiving needed special education and re- 
lated services. 

(20 VjSCX 1414(a) (1)(A).) 

Comment The local educational agency Is 
^ ret^nslblc for Insuring thai ail handicapped 
^ ^ children within Its )iirlsdlT?tlon are Identl- 
licd, located, and evaluated. Including chll- 
cl'c-u in all public and private agencies and' 
institutions within tliat Jurisdiction; Collec- 
iiniL and use of data are subject to the con- 
tiaeiitiality requirements In §§ 121a.560- 
IJla &76 of Subpart E. 

§ ^2Ia«221 CoiifiJoiitinlity of i>orsoii- 
^ ;ill> idciiUrinble information. 

rath application must include policies 
uiul procedures which insure. that the 
ciftena in §U21a.560-121a.574 of Sub/- 
" rartEare met. 

(20USC.^1414(a)(l) (B).) ' 

? I2]iu222 Full edncntioual opporti|iv 
itygoal; tniictahle. • (- 

Each application fnyst: ^a> Ineludfe a" 
tual of j]|ovlding full educational oppor- 
ttiinity t<?^ll "handicapped children, aged 
birth through 21, and 

^b> Include a detailed timetable for 
accomplishing the goal. 

(20 use 1414(a) (1) (C). .(D).)' 

§ 121n.223 F/iciUlics, personnijj, nutl 
^>(•r^i^:e8, 

Each application must provide a de- 
scription of the kind and number of fa- 
cilities. persoTinel, and services necessary 
to meet the goal in % 121a.222. 
t20U.SC 1414(a) C1)(JE) ) 
§ 121n.224 Personnel d<no]opniciit. * 

V Each application must include proce- 
^wiures for the implementation and^use of 
'the comprehensive system, of. personnel 
development established by the State ed- 
Kational agency under n21al40. 

(20 U.S.0 1414(a)(1) (Oil).) 

§1213.225 Priorities, 

Each application must include priori- 
ties whiclr jneet the^requirements of 
gtl21a.320-121a.354. ^ 

(20U.SC.^414(a) (1) (C)(ll).) 

§ 121a.226 Pai;cnt involv(^nient. 

. Each application must include^ pro- 
cedures to insure that, in noting the 
goal under § 121a.222, the local educa- 
tional agency makes provision* for par- 
ticipation of and consultation with par- 
ents or guardians of handicapped chil- 
* dren.' £ 

(20 U.se 1414(a) ('1 ) (C) (111) > 

§ 121a.227 Participation in regular cfl- 
^ ucation programs. 

i (a) Eai^h application must Include pro- 
cedures to insure that to the maximum 
extent practicable, and cohsistent with 
121a.5S0-121a.553 of Subpart E. the 
local educational agency provides spe- 
cial services to enable handicapped chil- 
dren to participate in regular educational 
programs. . 
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^ (b) Each application must describe: 

(1) The 'types of ^ternative place- 
Nments that are avSfilable for handicapped 

aiUdren, a.nd 

(2) The number of handic^ed chil- 
dren within each disability category who 
are served in each type of placement. 

• (20USC. 1414(a) (l)(C)(lv) ) 

§ 321n.22B Pnhlic coulrol of funds. 

Each application must provide jfssur- 
ance satisfactory to the State educational 
agency that control of funds provided 
under Part. B of the Act and titie to 
^property acquired with those funds, is in 
a public agency for tjie uses and purposes 
under this part, and tha.t a public agency 
administers the funds and property. 

(20U.se. 1414'.a) (2) (A).) . 

§ lt4a.229 • ExccBscosl. , 

, Each application must provide ass#- 
ance satisfactory to the State educational 
agency that the local educational agency 
uses ^unds provided under Part B of the 
Act only for costs which e.Nceed the 
amount computed under § 121a.l84 and 
which are direptly attributable to, the 
education of handicapped chHdren.' » * 

(20 use. 1414(U) (2) (B).) , 
§ 121a.230 Noii$upplnntiiig. 

(a) Each application must provide as- 
surance satisfactory to the State educa- 
tional agency that .the local educational 
agency uses funds provided under Part B 
of the Actfxto supplement and, to the ex- 
tent practicable, increase the level of 
State and local funds expended for the 
o;iucation of handicapped cfijjdren.^and 
ip no case to supplaht thos6 State and 
local fui\ds. 

<h) ToNpiep^ the requirement in para- 
graph (a) this section: 

CI > The total amount or average per 
capita amount of State and local school* 
funds budgeted by the local educational ' 
agency for expenditures in the current 
fiscal year for' the .education of handi- 
capped children must be at least equal to 
the total amount or average per capita 
amount of State and local school. funds 
actHally expended for the education of 
handicapped children in the most recent 
preceding vfiscal year for which the in- 
formation: is available! Allowance may?- 
be made^ for: 

(1) Decreases in enrollment of handi- 
capped children; and 

(il) Unusually large amounts of funds 
e.xpended^for such long-term purposes 
as the acquisition of equipment and the 
construction of school facilitleo; and , 

(2) The local educational agency must 
not, use Part B fjunds to displace State 
or local funds for any. particular cost. 
(20 U.S.e. 1414(a) faHA).) ^ 

Comment. Under statutes such as Title I 
of'thB Elementary and Secondary Education 
Act of 1965. as* amended, the requirement Is. 
to not supplant funds that "would" have* 
been expended if the Federal funds were hot 
available. The requirement . under Part Hv 
however. Is to not supplant funds whjck have 
been "expended." This use of the past tens^ 



sug^jests that the funds referred to ^^hosc 
which the Stat^ or local agency actu(vUy * 
spent at some time before the use of the 
gart B funds. Therefore, In* judging coni- 
plipnce v^ith this requirement. ,the Com- 
missioner looks to see If Part B fuuds arc 
used jTpr any costs which w'ere prcvlpusH paitl 
for vWth State or local funds. . 

Tnh non^upplantlng requirement prohibit?, 
a local educational age^icy from supplantfng 
St^te and local fun^s^ ^vlth ^art B fuiicis* ou 
either an aggregate basis or for a ghen ex- ■ 
pcnditure. This meaiis that If an LEA spent 
SIOO.OOO for special education in F<y 1977. It 
must budget at least $100,000 in FY 1978. 
unless one' of the condition^ la § ma 230^ 

(b)(1) a'pplles. . ^ ^ 

Whether a local educational agen?y sup- 
pLints with respeU to a particular cust would. 
dct>end on the circumstances of the expendi- 
ture. For example. If a teacher's salary has * 
been Switched from iocal funding to Part 
B funding, this WotfTlT^pear t«42£ supplant- 
ing. However, If that teacher was taking over 
a dlfTorent position (such as a resource room 
teacher, for example), 'it would uot bfr .sup- 
planting*. Moreover. It might be Important 
ttf consider whether the particular action of > 
a local ed\icatlonal agency led to an Increase 
In services for handicapped children over 
that which previously existed. The Intent of^ 
the requirement m to Insure that Part B 
funds are used ^ Incjease State and local 
efforts and are not used to take their place. 
Compliance woul^ be Judged with this aim • 
In mind The suft^nting requirement Is not 
Intended to inhibit better services to handi- 
capped children- ' 

§ 121a.231. Co;uparahlo services. 

E^ch application must provide as- 
surance satisfactory to the State educa- 
tional agency that the local educational 
agency meets the requirements of this 
^ection. 

(b) A local educational- agency may 
not use funds imder Part_fe of the Act to " * 
provide services to handicapped children / 
unless the agenl^y uses^tate and local. ' 
fur^ds to- provide services to those chil^ 
dren which, taken as a whole, ace at l6ast 
comparable to services provided to oth^r 
handicapped children 'in that local edu- 
cational agency. 

(C) Each local educational agency 
5hall maifltain records which show that 
the agency meets the requiremenf in^ r 
parajGrraph(b) of this section. 

(20U.se. 1414(a)(2)(C).) ' ' • 

Comment. Under the "comparability^ re- 
quirement, if State and local funds are used 
to provide certain services, thdfee services ,• 
must be provided with State and local funds' 
to all handicapped children In the lo<Sil edu- 
cational agency who need them. Part fa funds 
may then be used to supplement existing 
services, or to provide additional services to 
meet special needs. This, of cpurse. Is subject 
to the other retjulrements of the Act. includ- 
ing the priorities under 5 §^1 21a 320-12 la.324, 



§ l^la.232 Information— rcporlH. 

Each application must provide that the 
local educational agency tumishes in- 
formation (which, in the case of reports 
relathig to performance. Is hi accordance 
wjth SiJeclflc performance criteria devel- 
oped by the local educational agency and 
related to prograo) objectives) .as may be 
necessary to enable the State educational 
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g^ency to perform Its* duties under this 
part. Including infonnation relating to 
the educational achlevemeut of handi- 
capped children participatmg In the local 
educational agency's programs for handi- 
capped children. 

§ 12Ia,233 UoiomN. 

*Ea,ch application intti=-t V^ovide that 
the local educational agency ^Jcet^p/s such 
records, and affords access -to Uiose 
records, as the State educational agency 
may find necessary to insure the coiTect- 
Dess and verification of the information 
that Uie local educatio^ial agenry fur- 
jushes under S 121a 232 

(20US C HUia^.(3) iB) ) 

§ 121.1^23 { riiblio jMrlu'ipul:<ni. 

'a> Each application must 
(Ji^Pi'oVide for making the apphca- 
'^<^Sn and. all documents related to the ap- 
plication' available to parents and the 
general public; and 

(2) Provide tkat all evaluations and 



' RULES AND REGULATIONS 

under Part B of the Act Tvill be oixirated 
In compliance with Title 45 of the Code 
of Federal Regulations Part 84 rNondis- 
crlminatiojT on theBa^is of Handicap in 
Programs and Activities Receiving or 
Benefitting from Federal Financial As- 
sistance). Tl^e locfil educational agency 
may incorporate thi5«assurance by refer- 
ence if It ha.s already been filed v^iih the 
Department of Health, Education^, and 
Welfare. 

(b) The acsuvairc'e under paragraph 
<a) of thi5 section covers, among other 
things, the specific requirement em- 
ployment of handicapi^ed individuals 
* under section COG of the Act, which 
states: ^ 

The Secretary shaU ai^sule that each re- 
cipient 'of assistance unpler this Act shall 
^niake positive ^eflons to employ and advance 
m employment quahfied hancUcap^ped hi- 
dividu<\L=> m PiOj-iams asi>istecl thi'^ 
Act.. 

(20 use 1405, 29 use 794 ) 

§ 12 I a. 240 OUiopTriiuiroinniJ^, 

Each local applicatio^i must mctutie 
<iUaitional ijrocedures and mfonnation 
winch tiie Stiite educationai>agency may 
1 eqmi e m order to meet the State annual 
progi'am plan requirements undci 
^§a21a 120-l2la 151. 
t2«^ use 1414(a) ^6) ) 



reports tequirecf imder § 121a 232 ^re 
public information. 

Kbi In implementing the icquuemcnr 
in paragraph (a)il». the local educa- 
tional agency; ^rfa 11 use methods for pub- 
lic part4cipation within lt5 jurisdic^tlon 
which are comparable to those required 
an § 121a.280-121a 284 of this subpart. 
How(^'er, the local educational agency is 
ngt required to hold public hearings 
(2O0SC 1414(a)(4) ) 

§'!21a,233 IiuUvitliKili/* <! o- rthu.iimii 
program. 

Each application nni< ''f^j^l^'^^^^^^ ivieeis appueauie r 

dures to assure ^^^aU^ie local educa Uori^ 

agency complies w**h ijU21a 340-lJla - j^^u.^^. w«nr.iwi 

349 of Subpart C. 

(iOU.S^. 1414(a)(5) ) • ,^ 

§*121a.23r> Ix>c:i! po!i< i< s ^ '^^ 

<»t:itiite. 



APPMr^TION' FROM Si'CKnr.'.RY OF - 

^ * Interior ?s 

121.1.200 S»^mi'»'»roii t*f <<uiiiii.»i appli- 
r.'itioii: .ipfTrovaK * 

In order to receive payments under 
this part, the Secretary of Interior shall 
submit an %,niiual application which: 
ia) Meets applicable requirement* of 



Each apr)hcation must provide .assur- 
ance satisfactory to the State iduca-. 
tional agency that all policies anq pro- 
grams which the local educational agency 
establishes and adnnnisters are con- 
sistent with section 612(l)-<7) and sec- 
tion 613ia) of the Act — ^-^^^ 
(20ySC 1414'(a)(6) ) ' ^ 
§ 121a.237 I*roco<liir;il siifrguariN. 

Each application must provide assur-" 
ance satisfactory to the State educational 
agency that the local educational agency 
has procedural safeguards which meet 
the requirements ef 121a.500-l21a.514 
of Subpart E. < 

(20 U S e 1414ia) (7» 

§ 12l;i.238 Use of P:irl B fiimls. ^ 

Each application must describe how 
tlie local educational agency will use the 
funds under Part B of the Acr^urtng the 
next school year. 

<20XJS C* 1414(a) ) 

§ \Z]a,2^9 >oiiili.M*riti)iiiatioii aixl cm- 
pIo>mciit of liaiulicappcil individuals. 

(a) Each application must include an 
as,surance that the program as.slsted 



lb) Includes monitoring procedures 
which are consistent with §,12la.60^1; 
and 

<c) Includes Oi^Jier matenal as agreed 
to by the Commissioner and the Secre- 
tary of Interior. ^ ' » . 
(20 tr s.e. 1411(f) ) >^ 

§ 12Ia.261 Public pailiripiilioii. 

In the developmei\t of the application 
for the Department of Interior, the Sec- 
retary of Irlterior shall provide for public 
participation CQUsistent with J § 121a -~ 
28(>-121a.284. ^''^J^ ,^ 
<20USC. 1411(f) ) ' T 
§^121a.262 L^c of Tarl B fuml^ 

(a) The DepaHment of Interior may 
use five percent of its paj-ments in any 
fiscal ,yGar, or $200,000, whichever is 
, greater, for tidministrative costs m car- 
rying out the provisions of this Part. 

'b) The remainder of the payments to 
the Secretary of Interior m any fiscal 
year must be usc;d in accordance with 
Uicpnofitjcs i«ider 121a 320-12ia 324 
of Subpart C.^ ^ ^ 

<2o use* Hinf) ) 

§ 121 a. 26.5 Applic.ihlc rrgulaliou«., ' 

Tlie ScLrctary of Interior shall com- 
ply with 'the requirements under. Sub- 
parts C. E,^nd F. * ^ 

(20 use 141 Hf) (2) ) )fjf 



.12IS7 

PrBLic Participation 

§ 12ta.280 Public lirariiy:* * l><for< ^ 
atio^itiiij; au auuual projiraui pfSn, 

<a> Paior to Its adoption of an ♦annual 
program plan, Uie Stfrte etlucational 
agency shall. 

a) Make Di.'^n available to ihegc-n- 
ei.\) public, 

* 2 > Hold public hearmj^s, and 

<3) Provide an opportunity for com- 
ment by the general public on the plan 

fjO use 14l2Mt ) 

§ 121.1.281 Nolirr. . ^ 

< iv> The State educational agencv hhall 
pro\ ide <iotice to Uie general ptiblic of 
the public hearings. 

<b) The notice mu^t b6 m sufficie^U 
detail to mform the public about: 
.Ml) Tiie puipose and scope of the an- 
nual program plan and its relation to 
Part B of the Educ^ition of the Handi- 
capped Act, 

. rz) The availability of the annual pro- 
/ gram plan, . * * } 

The date, tinie. and location of 
eath public Iiearfng, 

^4> The procedures for submitting 
\\ritten comments about the Plan, and^ 

(5> Tlie timetable for developing Uie 
fiTial plan and subnwttmg it to the Com- 
niLssioner for approval. • "i 

ic) The notice must be published or 
announced. 

(1) In newspapers or ofther media, or 
both, v^ith c^culation adequate to notify 
the general public about the hearings,, 
and (2)"^ Enough in advance of the date 
of the hearings to afford Intle rested par- 
lies throughout the State a reasonable 
opportunity,to participate. 

*20USe 1412(7) ) 

§12]a.282 Opporhuiily to parliripalr; 
V'ouiniont pcriixl. 

^a) The State educational agency shall 
conduct the public hearings at times and 
places Uiat afford Interested parties 
throughout the State a. reasonable op- 
pcjflunlty to participate. 

tb) Thn placL must be ^.vailable for 
commeiTt fox\a period of at leak 30 days 
following tiTc date of the notice under 
§ 121a.281. • 

I20USC 141217) ) » 

§ 12Ia.283 RcNioH of puhlir y*>»»*"*""**' 
before* adopting plan. > 

Before adopting its annual program 
plan, the State educational agency shall: 

(a) Re\iew and consider all public- 
comments, and 

(b) Make auj necessar> modifit.itioiis 
in the plan. 
(20»use ni2<7) ) 

§ 12 hi. 28 J ^ Publication .tiiil availability 
'i>f approved plan. 

After the Commissioner approv^^an 
annual program plan, the State educa- 
tional agency shijll give notice in news- 
papers or other media, or both, that the 
plan js approved. Tha notice must name 
places throughout the State where the 
plan is available for access by any In- 
terested person. 
(20 use 1412(7) ) ' - 
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Subpart C — Services 

Free Approjpwate Public Education 

§ 121a.300 Timelines for freb 
priatc publiC:^ctlueation, 
<(i) GeneraL Each State shall insure 
that free appropriate public education Is 
available to all handicapped chUdren 
aged three through eighteen within the 
State not later than September 1, 1978, 
and to aU handicapped* chUdren aged 
three through twenty^one within the 
State not later than September^l, igao 
(b) Age ranges 3-^5 and 1^-21 This 
paragraph provides rules for applying 
the requirement in paragraph (a) of this 
-section to handicapped children aged 
three, four, five, eighteen, -nineteen, 
twenty, and tWenty-one: 

.<1) If 'State law or a court order re- 
quires the Statd to provide education for 
. handicapped children in any disability 
category in any of these age groups, the 
State mustmaKe a free appropriate pub- 
hl educa[tl03i available to all handicapped 
children of*the same age who have that 
disability. 

(2) If a public agency provides educa- 
tion to non-handicapped children m any 
of .these age groups, it must make a free 
appropriate 'pubhc educatio/i available 
to al^least a proportionate number of 
handicapft>ed children of the same age. • 

(*3) If a public agency provides edu- 
cation to 50 Percent or more of it^ han- 
dicapped child rpn Ui any disability cate- 
gory In any of^^hese age groups, it must 
make a free appropriate public educa- 
tion available to all of its handicapped 
children of the same' age who have that 
disability. * 

(4) If a public, agency provides educa- 
tion to a handicapped child in any of 
these age groups, it must make a free 
appropriate public education available to 
that child and provide tliat child and his 
or her parents all of the rights under 
Part B of the Act and this part . 

(5) A^tate Is not required to make a 
free appropriate public education avail- 
able to a handicapped child^in one of 
thpfce age -groups tf: 

<t) State law expressly prohibits, or 
does not authorize, the expenditure* of 
public funds to provide education to non- 
handicapped children in that age group; 
or 

Ui\ The requirement is inconsistent 
with a court order which governs the pro- 
vision of free publi6 education to handi- 
capped children in that Stafe. 

(20 14l2f2)(lB); Sen n/pt No 94-*168 

p: 19 (1975).) 



RULES AND REGULATIONS 

State.'Thls means that before September 1, 
1978. every child who has be<m referred or is 
on a walUng Hst for evaluation Vlrtcludlixg 
'^HUdren In school as jveU as th^e not re-^ 
living an eciucntfon) must be evaluated In 
^ordance with |§ l2la.530-121a 533 of Sub- 
p%t E. If, as- a result of the evaluation, It Is 
ermined that a child needs special educa- 
tloi^anc^ related services, an Individualized 
educfitloii program niLu,t be developed for the 
child by September 1. 1978. and all other ap- 
pUcable requirenicnU of this part must be 
met. ^ \^ 

3 The requirement to identify, i^ate, and 
evaluate handicapped children (commonly 
referred to as the ''cnUd Hnd system") was 
no^^"* "^"^^^ 2f, 1974, under Pub. L 
93-380. While gach state needed time to es- 
tablish and Implement its child arid sybtem. 
the four year period between August 21 1974- 
au£ September 1, 1978, U considered 'to be 
sufficient to Insure that the system u fully 
operational* and effective on a State-Wlcie 
basis. - , - . 

v^M^llf^'i''^ "g^' ^^^nge for" the 

child find requirement (0-21) Is^greater than 
ine mandated ago range for providing free 
appropriate public education (CAPE) one 
reav>n for the broader age requirement uu« \ 
der child nnd>45 to enabie.states to be 
aware of acid pfan for younger chlldfen who 
Will require .special «d«catIon and related 
services. It also tics In with the full educa- 
tional, opportunity goal requirement, which 
lias the same age range as child find' More- 
over, while a State is not required to pry>- 
vtdo 'PAPE" to Oiandlc^pped children below 
the ago ranges mandated ^nder J I21a300 
the State may, at Its discretion, extend serv- 
ices tb those children, subject to the require- . 
ments oa* priorities under 5§l21a32(>- 



^Comment. \ The requirement to make free 
npproi5rIate public education available ap- 
plies -to all handicapped children within the 
State Vho are In the age ranges required 
under section 121a.30O and who need special 
education and related serv^ices. This Includes 
handicapped children already in school and 
children with V»3 severe handicaps, who are 
not covered under the priorities imder 
S 12ia.321. * > ^ 

2. In order to b© In compliance with 
§ I21a.3<)0, each S^te must Insure that the 
requirement to Identify, locate, and evaluate 
all handicapped children is fully Imple- 
mented by public agencies throughout the 



§ 121a.30l Free appropriate puWic cdu- 

c.ilion — nietliod^ and pn>nie»t8. 
. fa> Each State may use whatever 
State, local. Federal, and private sources 
of support are available In the SUite to 
meet the requirements of this part. Fo*r 
example, when it Is necessary to place a 
handicapped diild in a residential faclU 
Ity, a state could use jolht agreements 
between the agencies Involved for shar- 
ing the cost of that placement. 

(b) Nothing in this part relieves an 
Insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a l^andi- 
capped child. 

(20 U.S.a 1401(18); 1412(?) (B).) 
§ 121a.302 ,,KcsJdentlal placemonl/ 

If placement in a public or private resi- 
dential program Is necessary to provide 
special education and related services to 
a handicapped chilrf. the program, In- 
cluding non-medical care and room and 
board, must be at no cost to the parents 



of hearing children in school are func- 
tioning properly. 

(20 U.S.C. 1412(2) (B).)" 

Comment.^ The report of the House of 
Representatives on the 1978 appropriation 
1^11 Includes the foUowing statement regard- 
ing hearing aids: 

la Its report on the 1976 appropriation bill 
the Committee expressed^oncern about Alio 
condition of hearing aids worn by chuAn 
In public schools. A study done at the cBn- 
mlttee's direction by the Bufeau of EdSca- 
tlon for the Handicapped reveals that up to 
one-third of the hearing aids are malfunc- 
tioning Obviously,, the Committee expects 
the Office of Education will ensure that hear- 
ing Impaired school children are receiving 
adequate professional ai>se5>i,metit. foiiow-up 
and services. 

(Hous6 Report Nc^ 95-381. p 67 Jtl977).) 

§ 121:1.304 Full (•(lur;ition:i] gjtport unity 

^a> Each Stat^ educatioudl agency 
shall ui5ure that each pubhc agency es- 
tablishes and Implements a goal of pro- 
Yldmg full educational opportunity to 
aU handicapped children m the a^ea 
served by the public agency. vL^ 

**b> Subject tb the priority require- 
mwits under §§ 121a.320-121a.324, a 
State or local educatlonxU agency may 
use, Part B funds to provide facilities, 
personnel, and services necessary to 
meet th& fuU educational opportunity 
goal. . 

m USC.\l4;2(2)(A); 1414(a)(1)(C).) 



of the child. 

(20 U.S G. 1412(2) (B) ; 1413(a) (4) (B) .) 

Comment ThU requirement applies to 
placements whlch'j^re made!by public agen- 
cies for educational purposes, an*d Includes 
placements In State -operated schools for the 
handicapped, such as a State school for the 
deaf or blind. 

§ 12la.303 Proper funetipiiing of hear- 
ing aids. 

Each public agency shall Insfire that 
t^ie hearing aids worn by deaf and ha^d* 



Coviment in meeting the full educational 
opportunity goal, the Coiigresi also encour- 
aged local educational agencies to Include 
artistic and cultural activities in programs 
supper te-d under this part, subject to the 
priority teqiUrements under §§i21a32(>- 
121a 324. ThU point Is addressed In the fol- 
lowing statements Trom the Senate Report 
on Pub. L. 94-143^ 

Tlio use of the arts as a teaching tool for 
the handicapped has long been recognized 
as a viable, effective way not only of teach- 
ing special skUls. but also of reaching 
youngsters who had otherwise been un teach- 
able. The Committed enylslona that pro- 
grams under this 0U1 could well" Ihcludo an 
arts Component and. Indeed, urges that local 
educational agencies include the^rts In. pro- 
grams for the handicapped furided u«der 
this Act. Such a program could <*pver both 
appreciation of the arts by the handicapped i 
youngsters, and the utilization of Uie arts ! 
as a teaching tool per se. \ 

Museum settings have often been aiVother 
effective tool In the t<^hlng of handicapped | 
children. For example, the Brooklyn Mu- l 
seiun has been a leader in, developing ex- I 
hlblfcs utilizing the heightened tactUo seS- i 
sory skill of the blind. Therefore. In light ok 
the national policy concerning the use of\ 
museums in Federally-supported educatipn 
programs enunciated In the • JCduoatlon 
Amendments of 1974. tlie Committee also 
urges local educational tigencles to include 
museums In programs for the handicapped 
funded under this Act. 

(Senate Report No 94-168/p 13 (1975)0 
§ 121a.305 I^rograni option5. 

Each public agency shall take stepssTlo 
msure that Its handicapped clilldren 
have available to them the variety of 
educational programs and services avail- 
able to non-handicapped children in tbs^ 



KOERAt REGISTER, VOL 42, NO. 163^TUESDAY, AUGUST 23, 1977 

17 



RULES AND REGULATIONS 



42189 



iuett bei^ed*by Uie agency, inUuUing art, 
miusic, ^dustrial arte, consumer and 
homeftiaking education, and v(Kfational 
, education. ^ 

(JO use. 1412<2j(A); l414^a^l)iC) ) 

Comment. "Tho abov6 ]lst Qt program 
uptioiLv Ls not exliRiLstlve. oiid couki Include 
program or activity lu which non- 
li.uidicapped students participate Moreover, 
wcatlon«a educouon programs must bo spe- 
ciaUy designed If necessary to enable a 
handicapped stucknt to benefit fully from 
ihcfse ivograms; land the set-aside funds 
under the Vocatiojial Education Act of 1963, 
'as amended by pJb 94-482. may be used 
for this purpose /part B funds may &iso be 
used, subject to the priority rcquuemcnts 
under §§ iaia.32(>-121a 324, 

§ '121 a, 306 .NoiiacadtMuic '-er\ire>. 

(a) Each public agency shall 'take 
steps to provide' nonacadeipic ^and ex- 
tracurricular services and activities in 
such manner as is necessary to afford 
handicapped children an equal oppor- 
tunity for participation m those serv- 
ices and activy^es. 

(b) Nonacademic and extracurricular 
services and activities may include 
counselmg services, athletics, transpor- , 
tation, health services, recreational ac- 
ti^ties, special interest groups or clubs 
siSnsored by the public agency, referrals 
to agencies which provide assistance to 
handicapped persons, and employment 
of 'students. including both employment 
by the public agency and assistance in . 
making outside employment available. 
(20tJSC. H12(2)(A); 1414(a) 0)(C) ) 

§*121a.307 IMijsicvil odiHVtioii; 

(a) General. Physical education serv- ' 
ices^ specially designed if necessary, 
must be made available to every handi- 
capped child receiving a free appropriate - 
public education. 

(b) Regular physical educatt07i. Each 
handicapped child must be afforded the 
opportunity to participate m the regular 
physical education program available to 
non-handicapp€d children unless: 

(1) The child is enrolled full time in 
a separate facility; or 

(2) Th^e child needs speciaU> designed 
physical education, as prescribe^ in the 
child'§ individualized education program. 

(c) Special physical education. If Spe- 
cially designed physical educaj;ion is pre- 
scribed in a child's individualized educa- 
tion program, the public agency respon- 
sible for the education of that child shaU 
provide the services directly, or make ar- 
rangements for it to be provided through 
othei public ojyprivate i^rograms. ^ 

(d) Education In separate facilities. 
The pul^lic agency responsible for. the ed- 
ucation of a handicapped child who is 
enrolled in a separate facility shall in- 
sure that the child receives appropriate 
pliybkal education services in compliance 
with paragraphs (a> and '^c> of this 
section. 

m U.SC 1401(16): 1412(5) teY; 1414(a) 
(6).) ^ 

Comment. The Report of the House of Rep- 
resentatives on Pub. It. 94-142- Includes the 



XpUowlng statement retarding phy^jlcal edU;^ 
cation : 

Special education, 06 set forth In the Com- 
mittee bin Includes instruction In physical 
education, which Is provided as a matter of 
course to all non-handicapped children en- 
rolled In public elementary and secondary 
schools. Tlie Committee Is concerned tl)at 
although these services are available to and 
required of all children In our school systems, 
they are often viewed as a luxuiy for handi- 
capped children 



The Committee expects the Commissioner 
of Education to take wjaatev.er action 1* nec- 
essary to assure that physical education serv- 
ices are available to all handicapped children 
and 'has specifically Included physical edu- 
cation within the definition of special edu- 
cation to m«Ke clear that the Committee ex- 
pects such services, specially designed where 
•necessary, to, bo provided as an Integral part 
of the educational l£«?fiMt^iof every Jiandl- 
capped child, ' ' L \ 



(bJ The requiiements of paragraph 
(a) of this section tio not aijply fo funds 
wfiich the State uses for f^mini^tiatioh 
under § 121a.620, 

(20 UJSC.-1411 (b)(l)^B), (b)(2)iB). (c) 
(1) (B)..(C)(2)(A)(H). 

iO State and local edux;ational 
agencies may npt^Use funds under Part 
B oi the Act for pre^ervice training. 
(20 use 1413(a)(3): Senate Report N9. 
94-1C8, p 34 (1975) ) v 

Cowment Note that a State educational 
agency well as local educational agencies^ 
use Part B funds (except the portion 
"" sed f^ ^tAte adnilnlstratlou) for tlio prl- 
itles. A St^ite may have to ic% aside a por- 
tl\m of Its Part B allotment to be able to 
sei^ newly-identified first priority children. 

After September I, 1978, Part B funds may 
bo \ised * 

1 ) To continue supnortlng child Identlfl- 
'ion. location', aiid evai\iatlon activities; 



(House Report No, 94-332, p. 9 (1975) ) ^2) To provide free appropriate public ed* 

^ ^ J licatlon to newly Ideittlfted first priority chll- 
Priorities in the Use of Part B Puni^ ^ren; 

S ^90 - "rtrfuiilions of "first DriorlWr <3) To meet the full educational oppqr- 

^ *2llf,2,r...M ™^ ^unities gcxil required under section 121a.504, 

Including employing additional personnel 



For tRe purposes of §§ 121a 321-121a. 
324, Uie term: >v 

.(a) "First priority children" means 
handicapped children who: 

(1) Are in an age group for which the 
State must make available free ap- 
propriate public education und^ § 121a. 
300: and 

(2> Are not receiving any education. 

(b) '^Second priority children" means 
handicapped children* within each dis- 
ability, with the most severe handicaps 
who are receiving an inadequate educa- 
tion. _ . . 

(20 use. 1412(3) ) 

Comment. Mtor September 1, 1978. there 
should be no Second-priority children, s^lnce 
, States must Insure, as a condition of receiv- 
ing Part B funds for fiscal year 1979, that aU 
handicapped children will. have available a 
free appropriate public education by that 
date. 

Note.— The term "free approprlatcfpubllc 
education," as defined In $ I2la.4 of Subpart 
A, ineans "sp.eclal educatloi> a*njd related serv- 
ices which • • • are provided in conformity 
with an lnc*t\iduajlzed educatloj* pro- 
^gram • ♦ • , w|l 

New "First priority dhlldren" will c^tinue 
to be found by the State after Sept<«iber 1, 
1978 through on-golnp efforts to Identify, 
locate, and evaluat<%all handicapped cjill- 
dren. t 

§121ij.32l PrlorS&. 

(a> Each Stale and local educational 
agency shall" use funds jirovided under? 
Part B of the Act in th6 following order 
of priorities: 

(1) To provide free appropriate public 
education to first priority children, in- 
cluding the identiflcatibn, location, and 
evaluation of first priority cljildren. 

(2) To provide free appropriate public 
ed/fcation to second priority children, 
including the identification, location, and 
^evaluation of second priority children. 

(3^> To meet the other reciuirements in 
this part. 



and providl^ Inservlcc training. In order to 
increase the level, Intensity and q\iallty of 
services provided to individual handicapped 
children: and ^ 

(4) To meet the other requiromertts of 
Part B. ^ 

§ 121a.322 First priority chiltircii — 
school year 1977-1978. 

(a) In school year 1977-1978, if a ma- 
jor component of a first priority child's 
proposed, educational * program is not 
available (for example, thert* is no quali- 
fied teacher), the public agency respon- 
sible for the child's education shall: 

(1) Provide an interim program of 
services for the child; and 

i2) Develop an individualized educa- 
tion program for full implementation no 
, later than September 1, 1978. 

ib) A local educational agency mfay 
u.«ie Part's funds for training or other 
support services in school year 1977-1978 
only If all of Its first priority children 
have available to them at least an interim 
program of services. 

<c^ A State ecjucational agency may 
ase Part B fimds for training or other 
support services in school year 1977-1978 
only if all fir6t priority children in the 
State Tiave'ayallabfe to them at least an 
< interim program of services. 

(20U.S,^. 1411 (b). (c).), 

C6v\mcnt. This provision Is In fended to 
m.iKe It clear ihat a State or local edlicatlonal 
agency may not delay jxlactng a pmevlously 
unnerved (firi>t priority) child until It has. 
for example, Implemeiited an mservice 
training program. The cnlld^muHt be olaced. 
After \ho child is In at least an interim pro- 
gram, the State or local educational afeehcy 
may use Ptirt B funds for training or ^ther 
support services needed to provide tliat efiUd 
with a free appropriate public education. 

§ 12 la. 323 Senlccs (o other children. • 
If a State or JLlocal educational agencJy 
, Is providing f re^^^pproprlate public edu- 
cation to all of its^^rst priority , children, 
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that State or agency mivy use ifands pro- 
vided under Part B of the.Act: 

^a) To provide free appropriate public 
education to handicapped children who 
are not receiving any education and who 
are m the age groups not covered Under 
5 121a.30o in that State; or 
f^f^ To provide free appropriate public 
Oducation to second priority children; or 

(c) Both. 



RULES AND REOULATIONS 



that an lndl7iduallze<^ 
developed for the ch 



education program Is 



(20USC 141Ub)(l)(B). 

(AMll) ) 



(b)(2)(B). (c)(3) 



§ 121a.32i Application of local educa- 
tional agency lo use funds for the 
second prioritj^. ' 

A local educational agency may use 
funds provided under Part B oi the Act 
for 'second priority children, if It pro- 
vides assurance satisfactory to the State 
edufcatlonal agency m Its application (or 
an Amendment to its application) : 

fa) That all first priority, chlldref/ 
have a tWe appropriate public educatioyi 
availably to them: 



S 121a.342 WIk^ individualized educa- 
tion progranlia must be in effect. 

(a) On Octol4r 1. 1977. and at the be- 
ginning of each school year thereafter, 
each public agency shall have In effect an 
Individ uali^ed education program for 
every handicapped child whojs receiving 
special ediication from thatli^ency. 

(b) Ah individualized education pro- 
gram niust : 

( 1 ) In effect before special education 
and ^related services are provided to a 
chil^; and 

) Be Implemented as soon as possible 
fo^owing the meetings under § 121a.343, 

laU^C 1412 (2){B), ('4). (6^. 1414(a)(5); 
*ub 94-142, Sec. 8(c) (1975).) 

Comment. Under paragraph (b)(2). It Is 
expected that a handicapped child's M^dlvld- 
xialized education program (lEP) will be im-' 
plemented immediately following the"meet- 
Ings under $ I21a.843. An exception to this 



(b) That the-local educational agenfey ^if^l"^ ""^^^ ^^'^ meetings occur during 
- - ^ the^ summer or _a vacation period, or (2) 



(c)(l)(B-); 1414 



has a system for the idehltlficatlon, lo^a< 
tion, and evaJuatlon 'of handicapped 
children, as described In its application; 
and 

(c) That whenever a first priority 
child is identified, located, and evaluated, 
the local educational agency, makes 
available a "free appropriate pubUc edu- 
cation to the child. 

(20 TJ^C. l4ll (b) (1)(B) 
. <a).(l)(C)(ll).) 

Individualized Education Programs 

§121a.340 DcfinJiioiv 

. As used in this part, the term "individ- 
ualized education program" means a 
written .statement for a handicapped 
child that Is developed and implemented 
In accordance with §§ 121a 341-12ra.349. 
(20 use 1401(19) ) 

§121a.341 State cducalionn 
9ponsibiHty» 

(a) PubUc agencies. The State educa- 
tional agency shall insure that eachjjub- 
11c agency develops and implements ah 
Individualized education program for 
each of its handicapped children. 

(b) Private schools and facilities. The 
State educational agency shall insure 
that an individualized ^.educatloft pro- 
gram is developed, and implemented fOr 
^h handicapped child who: 

(1) Is placed- in or referred to a pri- 
vate school or facility by b public ageticy; 
or * 

(2) Is enrolled in a parochial or other 
private school, and receives jspecial edu- 
cation or related ser^fces from a public 
agenoy. 

(20 TJ.sC 1412 (4). <6), 1413(a)(4).) 



Comment: Tbls section applies to all pub- 
lic agencies, Including other State agencies 
(eg., <aeparimcnts of mental health and wel- 
fare), which provide special education \o a 
handicaj|x?d child either dlreo^ly,. by con- 
tract or through other an^ngements. Thus, 

U a aute welfare agfl^y contracts with a , summer preceaing those dates in meeting 
privarac.001 ^ ,a.i.'.ty to pn,yido specUa 'uT f^Nr'Se? ? 

education to a handicapped chUd, that date. Thereafter, meetings may be held any 
agency would b6 res|)onslble ^for insuring tlnM|. throughout the year, ns long as XEPs 



.where there are circxmistances which require 
a short delay (.e , working out transporta- 
tion arrangements) However, there can be 
no uncfuo delay In providing special educa- 
tion and related services to the child. 

J 1213.313 Meetings. - 

(al General, Each public agency is re- 
spoHSible for initiating and cpnducting 
meetings for the purpose of developing, 
reviffwing, and reVfalng a handicapped, 
child*-s individualize^ education program. 

(b> Handicapped chimen currently 
served. It the public agenc5^ has deter- 
mined that a handicapped child will re- 
ceive special education during school 
year 1977-1978, a meeting must be held 
early enoUgh to insure that aBi indivi- 
dualized education program is developed 
by October 1, 1977.- 

(c) CUher handicapped children, a 
handicapped child who is not included 
under paragraph (fc) of this action, a 
•meeting must be held^ within thirty <?ai- 
endar days of a determination thut the 
child needs special education and relatfed 
servfces. 

(d) Review. Each public agency shall 
initiate and conduct meetings to periodi- 
cally review e$ich child's individualized 
education program and if appropriate 
revise its provisions. A meeting must be 
held for this pifrpose at least once,a year. 

(20U.sc. 1412 (2) (B). (4). (S);" 1414(a) (6).)^ 

j:omment. The dates on which agencies 
must have individualized edn^iatlon pro- 
grams (lEPs)" In effect are specified liJ 
5 I21a342 (October 1, 1977» and the begin- 
ning of each school year thereafter) How* ' 
ever,, except for new hjyidlcapped children 
(I.e., those evaluated and determined to 
need special education after October 1. 1977) . 
the timing of meetings to develop, review, 
and revise lEPs is left to the discretion of 
each agency. 

In order to have^IEPs In effect by the dates 
In S 121a.342. ageilcles could hold meetings 
at the end of the school year or; during the 
sunmier preceding those dates in meeting 



are In effect at the beginning, of each school 
year. 

The statute requires agencies to hold a 
meeting at least once each year In order to 
review, and If ajjproprlato revise, each 
child's IE3*. Tlie timing of those .meetings 
could bo on the anniversary flate of the last 
lEP meeting on the child, but this is left to 
tlie discretion of the agency. 

§ 121a.314 ' rarticipniils In iiicctiiigs.* 

(a) Genera/. The public agency shall 
Insure that qach meeting Includes the 
following parilcipants : 

.(1) A representative <5f the public 
agency, other than the child's teacher, 
who is qualified to provide, ok, supervise 
tlie provision* of, special education. 
(2) The child's teacher. 
i3> One or both of the child's parents, 
subject to § lSla.345. 

(4) Tli€^ child, where appropriate, 

(5) Othor individuals at tHe discre- 
tion of thp parent or agency. 

ib> ^\}a,l^tion personnel. For a hand- 
icapped ch^d who has been evaluated 
for the first 'time, the public agency shall 
insure: '^^ 

(1) That'^a member of the evaluation 
team particulates in the meeting; or 

(2) TlUt the representative of the* 
public agfency, the child's teacher, or 
some other person is present at the 
meeting, who is 'knowledgeable about the 
evaluation^ procedures used with the 
child and & familiar with the results of 
the evaluation. 

(20 US.C* 1401(19): 1412 (2) (B). (4), (6)': 
1414(a) (5)'.) ^1 

Comment. 1. In deciding which teacher will 
participate In meetings on a child's Individ- 
ualized (Jducatlon Drogram« the agency may 
wish to consider tOQ following possibilities. 

(a) For a handicapped child who is re- 
ceiving special education, the "teacher" could 
be the child's special education teacher. If 
ihe child's handicap Is a speech Impairment, 
the **teacher" could Ue the speech-language 
pathologist. ' 
, (b) For a handicapped' child who Is being 
considered for placement in special educa- 
tion, the **teacher" could be the child's regu- 
lar teacher, or a teacher qualified to provide* 
cducatlonln tfie type of program in which 
the chllcttSiay be placed, or both. 

(c)* If the child la not In school or has more 
than one teacher, the agency may designate 
which ^acher will participate in the meeting. 

2. ^ther the teacher or the agency repre- 
sentatfVe should be qualifled in the arda of 
tfhe chlUl's suspected dlsablflty 

3. For a^chlld whose primary handicap is a 
speech impairment, the evaluation personnel 
participating under paragraph (b)(1) of this 
section would normally be th'e speech -lan- 
guage pathologist. 

§ 121a.345 Parent participation. 

(a) Each public agency shall take steps * 
to insure that one or both of the parents . 
of the handicapped child are present at 
each meeting or are a'fforded the oppor-^ 
tunlty to participate. Including. i s 

(1) Notifying parents of the meeting 
early enouglv''l6 Insure that they will 
have an opportunity t<^ attend; and^^ 

(2) Scheduling the meeting at a muTu- 
ally agreed on time and place.: 

(b) The notice under paragraph (a) 
(1 ) of this section must indicate the pur- 
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po.se, time, and location of. the meeting, 
and who will be in attendance. 

<c^ If neither parent caa attend, the 
iHiblic agency shall use other methods to 
m Uie parent particliiation, including in- 
aividual or tonferpiice telephone calls. 

I d^ A meeting may be conducted v\ ith- 
♦xjut a parent m attendance if tl^ pub-, 
-ii" agency is luiable to convince the i)ar- 
t !its ^lat they should J^ttend. In this case 
Hit public agency must h^ve a recocd-of 
iL^ attempts to arrange a mutuulij a^aced 

0 1 tune and place such as: . - 
' 1 » DetailM records of telephone calls 

made or attempted and the results of 
those calls. , * 

,t "Jt Copies of coircKspoudence sent to^ 

1 tie paieutb and any responses received/ 
and - ^ - 

'<>) Detailed . I ecoids of, visits made to 
liie parents home or pface of employ - 
iiix,*nt and the results of those visits. . 

• e* The public agency shall take 
whatever action is necessary to ui^ure 
that the parent understands the pro- 
ceedings at a meetmg, mclUding arrange 
ing for an aiterpreter for parentsoiho 
are deaf or whose nati\e language is 
other than English. 

»U The public agency shall give the 
k,Aireat.. on request, a copy of the mdi- 
\ idualized education program. 

<20 use. i40UI9): 1412 (2KB>,t4{ (6>, 
14H(a) (5) ) 

Comment -The not;ce In paragraph la) 
could also Inform parents ^hat they may 
bnnj; other people to the meeting. As indi- 
cated in paragraph ^o.^the procedure used 
to notify parents (whether oral or written 
or both) is left to the discretion or the 
agency, but the agency must keep a record 
Its efforts to contact |>arents 

s:; I21a.ll46 Content of indi\ nhiali/i^d eil- 
iiration program. 

The individualized education program 
for each child mu$t include: 

fa^ A statement of the child's present ' 
levels of educational performance: 

(b) A statement ck annual goals, in- 
cluding short term mstruction'hl objec- 
tives: 

(c> A statement of the specific special 
education and related services to be pro- . 
vided to the child, and the exten^,to 
whichH^e child will be able to partici- 
pate in regular educational programs; 

(d^ Thfe projected d,ates fw^initiation 
of services and the anticipated duration 
of the services; and 

(e) Appropriate objective criteria and 
e\aluation procedures and schedules for 
determining, on at least an annual basis, 
whether the short term instrifttional ob- 
jectives are being achieved. . 

{20 use 1401(19): 1412 (2)(B>, (4). <6), 
1414(AM5», Senate Report No. 94-168, p 11 
n<)75) ) 

J- 

% 1^21a.317 Private St liool plai enu nts. , 

Developi7ig individualized* educ^ 
• tion programs. (1) Befoi;^^ pyWic 
agency places a handicapped^Wra ui, 
or refers a child to, a private school or 
' facility, the agency shall initiate and 
conduct meeting to develop an indi- 
vidualized education prdgrath for the 
' child in accordance with § 121a.343. 



The agency shall insure that a 
representative of tlie private school fa- 
cility attends the meeting. If the rep- 
reseiftative ca'nnoj; attend, tlie agency 
shall use other iriethods to ^insure par- 
tiL,u5atioii by the private school or fa- 
cility, including indi\idiial or conference 
telephdne calls. ■ > , 

i3) The puliJic agency shall also de- 
velop ^in mdividuahzed educational pro- 
gitim for each handicapped child who 
was Placed m a private school or facility 
by {he ag^Qcy before the effective date 
of these regulations. , , 

im Reviewing and revisirig iyidivid- 
ualized education prograrm. (l)»After a 
handicapped child enters a private school 
or facility r any meetiijgs to review and 
revise* tiie child's iadividualized educa- 
tion program may be initiated and con- 
ducted by the prnate school or facility at 
the discretion of the public agency. 

k2} If the private school or facility 
initiates and conducts these meetings, 
the public agency shall msure,that the 
parents and an agency representative: 

u' Are lnvol^^d m any (decision. about 
the child's individualized education pro- 
gram; and T I 

ui) Agree "to any proposed changes in 
the program before those changes are 
implemented. 

<c) Responsibilitv. Even if a private 
school or facility implements a child's 
individualized education program, re- 
sponsibility for compliance with this part 
remains witii the public agency and the 
State educational agency. 

(20 use 1413(a) (4) (B).) 

§ 121a. 348 Handicapped iliililrcn hi 
parochial or otfior prnate schools. 

lK«rjharldicapped ch^ld is enrolled in 
a ^rc^hial or other private school and 
receives special education or related^ 
services from -a public agency, the pub- 
lic agency shall: . 

(a} Initiate and conduct! nieetmgs to 
develop^ .review, and revise an Individual- 
*ized education program for thi child, in 
accordance with § 121a.343; ahd 

^b) Insure that a representative of 
tlie parochial oi* other private school 
attends each meeting. If the representa- 
tive cannot attend, the agency shall use 
oth^-methods to insure participation 
by tJTe private school, including individ- 
ual or confeverfce telephone calls. 
(20 use 1413(a)(4)(A) ) 

§ 12 In. 3^49 Iii(lividuaH/.(Ml ciliication pro- 
gram — ueeonntal)i1ity. 

Each public agency must provide spe- 
cial education and related services "to a 
liandicapped child in accordance with 
an . individualized education program, 
powevet. Part B of the Act does not re- 
quire that any agency, teacher, or other 
person be held accountable if a .child 
does not achieve the growth projected 
in the annual goals and objectives. 

(20 U.SC. 1412(2)(B); 1414(a) (5). (6): 
Cong, Rec. at H 7152 (dally ed , July 21, 
1975).) 

' • 

Comment. This section is intoiided to re- 
lieve concerns that the individualized educa- 
tion program constitutes a guarantee by the 



. public Agency and the tOAclier that a child 
will progress at a specified rate However, this 
section does not relieve agencies and teachers 
from makijig good faith efTorvs to assfet the 
child \n afchieving tiie objectives and goals 
listed in the incli\l<{uaiJ2eU education pro- 
gram. Further, the section does not limit a 
parents rlgiit to complain and at>k fur re- 
visions of the child's program, or t«r invoke • » ^ 
due process procedures, U the parent feels* . ^ 
that these efforts are not being made 

Dii'ECT Service by the S§ate 
Educational Agency 

§ 121a.360( Ujjc of liiod edm-iilioiial 

agciu'V allocation fur direct ^<5crv il'c^^ * 

Ca> A State educational agency may * 
not distribute lunds to a local educa- ' 
tionai agency, and shall use those fundi ' 
to insure the provision of a free appro- 
priate public education to handicapped^, 
chUdren residing In the area served by 
the local educational agency, if the local , 
educational agency, in any fiscal year: 

(1) Is entitled to less than $7,500 for 
that fiscal year (beginning with fiscal 
year 1979) ; 

(.2) Does not submit an application 
that meets the requirements of §§ 121a.- 
220-121a 240: ' ' . 

i3j Is unable or unwillmg^ to establish ^ 
and maintain programs of free appro- 
priate public education; * 

^> Is unable or unwilling to be con-^ ^ 
.solidabed with other, local educational* 
agen^fies m order to establish and main- 
tain those, pro gram^^ or t 

(5) Has one or more handicapped 
^children who can best be serVed by a 
regional or State center designed to meet 
the needs of those children. 

tb) In meeting the requirements of 
• paragraph of this section^ the State 
educationaUstgency may provide special 
education related services directly, 
by contra w pr through other arrangie- 
ments. l[ \ \ , 

(c) Th^/exc^ssVost r^^^ulrements under » 
§§liGla7jB(2-12^a.]l86 do not apply to the 
State educational agency. 

(:^OUS>cJv'3411(c)(4^, 1413(b); I4l4^d).) 

ConxmeT^\ Section i2ia.36Q is a combina- 
tion of thrM^ provisions in the statute (Sec- 
tions eiKclW. 613(b), and 614(d)). This 
section focuses mainly on the State's ad^ 
ministration and use of local entitlemehts 
under Part B, 

Tlie State- educational agency, as a re- ^ 
/«ipient of^ Part B funds is .responsible for 
insuring that all public agencies in the 
State comply with the provisions of the Act, 
regardless of whether they receiye Part B 
funds. If a local educational agency 3ierts^ 
not to apply for its I*art;J3 entitlement, the 
State would be required to uie those funds 
to insure that a free appropriate public edu- 
cation (FAPE) is made available to<^chiidren 
residing "in the area served by that local 
agency. However, if the local entitlement is 
hot sufficient for this purpose, additional 
State or Ipcal funds AvouJd have to be« ex- 
pended in order to insure that "FAPj;'' *aiid 
the other requirements of the Afct are met 

Moreover, if the local educational agency 
is the recipient of, any other Federal funds, 
it would have ta be iii^com^iVsmce with Sub- 
part D of the reguiationSvfor fipction 604 of 
the Rehabilitation Act of 1973 (45 CFR Part , 
84). It should be noted that^he term 
PAPE has different meaiUftga utwier Part 
B and section 604 For example, unfler Part 
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fnArT^H^ln^n ln'^lTi!, 'T'^^^ supplanting witli federal funds, does ber of quanified personnel a/§ available 
p^videfirtSrco "^PPly ^ funds thai the State uses - m Uie State; and 

f^od eduiatior^roH^^m allocation under § 121a.706(a) (2) Initiates niservice personnel de- 



izcd education program .(lEP). However, *^ . i. ^« , ^ . . \ \ 

iiiuler section 5(H. fcach recipient must firo- Subpart G for administration, direct 
Mde an education . whivh includes services .-services, or support serv iCes 
that f^re "designed fo meet individual e'duca- 
tio nal nee ds handicapped persons as ade- 
ttely ' as the need§ of nonhandicapped 
persons are met • «^ Tliose regulations 
btate that ImpIen\entation of an I^P, In ac- 
cordance y-'ith Part B, is one means of 
meeting the ' FAPE ' requlicmciil 



Atiluro ami localioii of -rrN- 



§ I2la.36l 

The atrrte educational ^ agency may 

* provide special education* and related 
services imder 5 121if360ia> in the man- 
ner and at the location it considers ap- 
pa'opnate. However, the manner m whiclx 
tne education and. services are provided 
must br«» coiisiste^fit with the require- 
ments ol*«this part (mcluding the least 
restrictive environment provisions Iri 
§§ 121a5'50-12la.556 of Subpart 
(2t) use. I4?4fd)-) * ^ 

§ 121a.370** L'se of Suil<* edmarionaj 
"%i^:eney^nUornlio^ for ilinf^t^^.^nd sui>- 
jl^rl i>cr% ir^s. 

*a> The Stajte shall u^e the .portion 
its ailocatW it does tiQt iox adminis- 
tration to pWide ffl>pp(?rt^ services and 
^direct sefrvices ifPa,Mi>r^n.ncGL-.u'ith the 
pnority requiremsi)^^ it ndfcr ^J|i^21a 320- 
121a.324i^ ^'^'^'^^xa^ 

( b ) Fdl^hQ \!>\xx]^l^;0^^S^^^^^'^')^ ( a > 
of this section:. ^ - Y 

, (1) "Direct service;^" m*edos ser\ices 
provided to a handicapped clHld byj^e 
State directly, by contract, or through 
other arrangements. 
. i2) "Sura^Qft^serviCQs- incl^c^S imi^le- 
ii\enting the^omprehensive i^stem of 
,pe;;sonnel , developme;^t under 121a.- 
3§(^121a 388. recruitment and wainingr 
of hej^nng officers and surrogate parents, 
and public Infprpiation and par£nt 
training activities relating: to, a free ap- 
propriate public educati^ for handi- 
capped children. 

(20-UJ5C. 1411(b) (2). (c)(2) ) s 
§ I21a.371 Stale maldiinff. \ 

" Beginning with the period July 1, 
1978-June 1979, and for each follow- 
ing year, the funds that* a State uses 
for direct and support services under 
§ 121a.370 most be matched on a pro- 
gram basis by the Sta£e from fuRds other 

.than Federal funds. This recjuiremeht 
does not apply to funds that the State 
uses under § 121a.360. 

(20 U,SCV 1411(c)(2)(B). (c)(4)(B).) . 

Comment. The requirement In § 121a.37l 
would be satisj&ed if the State can document 
that the amount of ^tate funds expended 
for each major program area (e'g, the com- 
prehensive system of personnel develop- 
ment) Is at least equal to the expenditure 

• of Federal tunds In that* program area. 

§ I21a.372 .Applicability of tionsup^ 
planting rcquircnicnl. Jf 

Beginning with funds appropriated for 
Fiscal Yes^r 1979 and fqr each following 
Fiscal Year, the requirement lii section 
6121(a)(9) of the Act, which prohfbifs 



^20 use H11(C)(3) ) 

COMPREHENSrVE SYSTEM OF PERSOi^NEL 
DEVELOi»MENT 

§ 12l.u:^80 S(»opt' offers >!tm. 

Each annuaT program ,plan must in- 
clude a description of proyiains and pro-, 
cedures for. the development and'lmpie- 
'mcntatioii pf a comprehensive system of 
«ors6nnel *ttfe\,elopnient winch includes. 
>jt laj Tlie inservice training of general 
lind special edncatiOiial instructional, re? 
Jated services, and support personnel; ' 
, lb; Procpdures to msure that all per- 
^nnel i^ecessai^y to,cairy out the pur- 
poses of the Act are qualified ^as de- 
fined in 1 12la 12 of Sulppart A) and tliat 
4 inactivities sufficient to carry out this per- 
'"sonnel development plan are schedul6d, 
and * ^ 

' .(c1 Effective procedures for acquiring 
and dissemmatmg to teachers and ad- 
min^isl^iiir^re of programs for handi- 
caped QluldreiT significant mfoumdtion 
derived from educational research, dem- 
onstration, and similar projecU, and 
for adopt;ng^\\heie Jij)propnaie, promis- 
ing educj^tiQiJ'al practices and materials 
de\el<jfpdd though thosc^ projects. 

(20 U.S*j|*. Hl3!a\(5) ) ' 

( ii^^a.n^in^tlfntion*. 

^^ai-'The State educational a^'^icy must 
insure that all publu; and i^uvate mstr- 
(^yxions ot higher education, and -ether 
agekcies and organizations (including 
,repi:escrita,ti\ts of handicapped, pai'Cnt, 
and oth<?r ad^"ocacy organizations ^ 
in tlie State* ^fthich have an inter- 
est in the prcp&,r:ition of personnel fot 
the education of handicapi?ed children, 
have an opportunity to j?>articii5ate ftilly 
in the development, reviitv, and jjnnual 
updating c^f the coipprehfci^ve system pf 
personnel development- V 
^ (b) The annual program plan must de- 
scribe the nature and extent of participa- 
tion under paragraph (a) of this section 
and must tiescribe responsibilities of the 
State educational agency^ 'local e<hica- 
tional agencies, public arid private insti- 
tutions of higher education, and other 
agencies' 

(1) With respect to the comprehensive 
system as a whQje.japd 

(2) With respect to. the personnel de- 
velopment plan \inder § 121a.38^»-, 
(20 use. 1412(7^ (A); 1413(^)(a);) 

§-121a.382 ^Imervicc training. ^ 



velopment' programs basftd on tlie as- 
sessed nec^s of State-wide significance 
1 elated to the implementation of the Act. 
(c) Each annual program plan niu$t 
include the results of the needs assess- 
ment imde'r paragraph (b')(l) of this 
section, broken out by need for new per- 
sonnel and .need for retraii\etl personnel 
^cl>* T>i(\State educational agencymay' 
enter into contracts with* institutions of 
higl\cr 'education, loc^^educa tional 
agencies or otiier agenci3» institutions, 
or oig.aiizatioi,is* < which may include 
parent, handicapped, or other advocacy 
orpanization*?"', to carr>' out: 

< 1 " Experuvental or innovative per- 
sonnel development progi^Jhis; 

<2> Development or modification of 
mstiuctior^al m^iterials; a^d 

(3' Di^jjjg^iiination of significant in- 
formatiQj^derived *from educational re-, 
.search and demotistratiori projects. 

.(e) Each annual program plan^mui>t 
provide that the .-State educational 
agency insures that ongoing inservice 
trammg programs are available t^^all 
personnel who are engaged m the educa- 
tion of handicapped children, and that 
ilier^e programs include: *^ 

< 1 ) Tlie Use of incentives which insure 
iia?^tlclpatl0n by teachers (such as.rer 
leased time, payment for participation; 
options for academic credit, salary step 
^reditvcertificatibn renewal, or updating 
professional skih&^ 

(I"* The involvement of laeal staff; and 
<3j The use of IrBnovflJive practices 
which have been found to be effective.* 
if J- Each «'innual^pri)gram plan must 
1 1 > Describe the process used in deter r 
-* mining the inservice training needs of 
personnel engaged in the education "of 
handacapped children ; 

(2 J Identify the areas m whic^ train- 
ing. is lidded (such as individualized ed- 
ucation programs^ n on -discriminatory 
testing, , least restrictive environment, 
procedural .safeguards, and surrogate 
parents) ; 

(3) Specify . the groups r.equiring 
trammel such as special teachers,^'regu- 
lar teachers, adjnhii^trators, psycholo- 
gists, speech-language. pathologists, uu- 
diologists, physical education teachers, 
therapeutic recreation specialists, physi- 
cal therapii>ts, occupational t^ierapisi.s," 
medical personnel, parents, vglunteers, 
hearing officers, and sWrogate parents) ;V 

(4) Describe 'the content and nature 
of training for each area under para- 
graph (f) (2) of this section; 

c5) Describe- how the training wip be 



(a) As used in tj^ls section, **insfigYice'-j>ro^^ded .in terms of ciJ geographical 



training*' means 'any training Otfier 
than that rfeceived by an individual in 
a full-time pf^ram wh^ch leads to a 
degiee. ' . 

' (b^ Each aim\ial program plan must 
provide that the State educational 
agency: 

(1> Conducts an annual needs ajssess- 
ment to datermlne if a stififtcient num- 



sc(^e /(such as Statewide, regional, or 
locals, and * (ii) staff training' source 
(such as college and university staffs. 
State and local educational agency per- 
sonnel, and non-agency personnel) ; . -j 
(6) Speblfy: (i) The funding sources' 
to be used, a9d 

(ii) The time frame for providing it; 
and * 
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(7) Specify procedures for .effective 
evaluation pf the extent to .which pifp- 
gram objectives are met- 
(2(fuSC 1413(a>(3) \ ' 

.Each annual program plan must: <a> 
Include a jaersonnel development plan 
which prcStjkles a structure for person- 
nel planning and focuses on preservie^ 
and ihserVice education needs ; 

(b) DesWibe the results of the needs 
iw^sessmeni under § 121a 382<b> a) with 
mpect to Tdentifying needed areas of 
training, and assigning priorities to 
lhosc( areas; and *• 

<c> Identify the target populationsj;oi' 
personnel development, including gen- 
eral education and special education 
instructional and 'administratl\'e person- 
nel, support personnel, and other per- 
sonnel (such as paraprofessionals, par- 
ents, suijrogate parents, and voluriteer.s > 
<20 use 14l3ta)(3) ) * ' ♦ 

§ 121a.38t Dis^ciniiiatMrti. 

(a) Each annUaV progiam^plan must^ 
' include aviei,crrpti4|g, of the Staters pro- 

ceduies fcft' Requiring, review mg. aud'4fs- 
semmatmg to geneial and special educa- 
tional instructional and" sappo/t per- 
sonnel, admini^tratpis of programs f»r 
jiandicapped children, and other mtcr- 
' ^d agencies and organ izatipns (m-. 
.J^ing parent, handicapped, and othe;* 
,ad3w;ac^ organizations) significant m- 
!formation and promising practices de^ 
-roved from educational research, demon- • 
straw^n. and other projects. 

(b) Dissemination mcludcs' 
(1> Making those personnel, adnnnis- 

tratorsl] agencies; and organizations 
awme of the information iind practices; 

<2) Training; desigrted to enable the es- 
tabllshijien^of' innovative progrd^s and 
practices targeted on idenMfiea local 
needs; and 

(3) Use of Instructional materials and 
other media for personnel development 
and instructional programming. ' ^ 
120USC 1413(a)(3) ) 

§ 121n.38$ A«loj)tioii of «MlinMtioiial 
pnicliccs. ' ^ 

(a) Each annual. program i^lan must 
provide for a statewide system designed 
to adopt, trh«xeappropriat^, promising 
educational ^mtices and materials 
proven effective through research and 
demonstration. 

(bO Each annual program plan nnist 
provide for thorough reassessment of 
educational practices used in the State. 

(c) Each annual program plan must 
provide for the identification of State, 

. local, and re^onal resoui'ces (human 
and material) which will assist in nieet- 
ing'^^the State's personnel -preparation 
needs, ^ 
(20US.C. 1413(a)(3).) 
!21 11.386 Evnluntiofi, 
Each annual program plan must in- 
clude: ^ 

(a) Procedures for evaluating the 
overall effectiveness of: 
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' " c ^ 

. (1) The comprehensive syStem of per- 
sonnerdevelopment in-meeting the needs 
>J'or personnel, and . .4 

(2) The procedures for adn^iinstration 
of 'the system; and 

(b> A descriptijjn of the monitoring 
actiVrWes tliat will be undertaken to as- 
sure the implementation of the compre- 
hensive , systein of personnel develop- 
ment. ' 

'(20 U S C 14U(<U <:U Ju c 
^ 1*21.1.387 T<m1iiui:i1 .i--islatn p Io looal 
fMhir.ition.il iifioi**^*^- 
Each annual program plan must in- 
clude a description ot technical assist- 
ance that Uie State educational agencV 
'Tivi^^^crc^^^^ti^St:^^^^ agencies in 
their implementation of the State's com- 
piehensue system of personnel deyel- 
opmelit 

*Subpart D — Private Schools " 

Kandicapped Children In Private 
•SmooLs PLjACed qr Referred by Public 

AGENCIES 

121.1.100 \i,i»lM.«lnliM of ^§ 121a:- 
101-12111.103. - 

Sections 121a 401~yl21a 403 apply only 
to liandtcapped children who are or have 
been placed m or referred to a private 
.school or facility by a public agency as 
a means of providing special education 
^nd rojated serv^'es. 

(20USC? 1413(ay(4) (B)*) 

121.1.101 Kespoiisihilitj of >it.ite imIh- 
, r.itionnl iif;eiic>. 

Each State educational agency shall 
insure that a handicapped child who Is 
placed m or referred to a private school 
or facility by a pujjlic agency: 

(a) provided special education tUid 
related services: * 

i\y In conformaiice with an individ- 
valized education ^rogr^m which meets 
the requirements under §§ 121a.340-s 
121a.349 of Subpart C; . 
(2) At no cost to the parents';, and * 
c3> At a school or facility which meets 
standards that\ai«>ly to State and 
local educational agencies (including the 
requirements in ,this part) ; and 
' lb) Has all of'the rights of a handi- 
capped child who is served by a- public 
agency. * ', . . 

(20 U^C 14l3ta)(4)(B) ) 

§ i21ii.402 Iiiiplcmciitatioii Iiy Sliite ctl- 
iicatioiial ageiiry. ^ 

In implementing *i 121a 401 the State 
educational agency shall: 

<a) Monitor compliance ihrough pro- 
cedures such as' written reports, on-site 
visits, and parent questionnaires; * 

(b) Dii^eminatefccopies of applicable 
standards to eaihn^'ivate school and fa- 
cility to which a?public agency has re- 
ferred or placpSj a handicapped child; 
and L/ 

(c) Provide £W opportunity for feose 
private sdhools and facilities to parftcl- 
pate in the development and revision of 
State standards which apply to them. 
(20 U.S.C. 1413(a)(4)(B).) 
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§xl2hi.40,'i * iMaeonioin of cliihlrcn f>y * 
*■ parents. ; • >: 

' <a) Tf a handicapped chtid has- avail- 
able* a free appropriate public education 
and Uie parents choose to place the child 
in.a pri\ate sChoororJtacilitx.Jthfi- public — ^ 
ag^ency is not requif-ed by ^ this" part to 
pay for the child's £4ucation at the pri- 
vate sclwol or facility. However; Uie pub- 
lic agency shall make 'services ^available' 
to the child as providetl under §§ 121a.- 
450-131a4^. ' 

(bf Disagreements between a parent 
and a pubhc agency fegarding Uie avail- 
ability of a program -i^ppropriate for the 
child, and tl|« question of 'financial re- 
sponsibility, afe subject ^0 the^ue pf-oc}- 
ess procedures under 121a 500-l^a - 
514 of Subparts. v 

C20US'C V41^i2)(B), I4t6) ) 

Handicapped * " Children ^ in -Private 
, SCHOOLS Noa: Placed or Referred by 

PUBLIC ^GEN^CIES ' . 

§ raia.tSO Applkal)i]it?f of 12hi.- " 
151-I21M6().R . • 
As used In §U^la.451-l^Ia.460, -^pri-'* 
vate school nandicapped childrenjr 
means jiandicapped^children enrollecj^ 
private' schools or facilities other than, 
handicapped children cot^ered under 
'§§ 121a400~121a.403. ' - ^ p 

^20USC 1413(a)(4)(A) ) 

^ 121af451 e.Slilto r<luj;ational aji^^icj re- 
/ ^pon*.ill^lity. , ^ 
Thc'State educational agency shall 
surQ. that: - * , 

(^) To the extent consistent with tjieir 
number and location in tjie State, pro- ^ 
vision is m^de'for the pfOticipation of 
private schooUiandicapped Children in 
the program, assisted or carried out 
imder t^ls pai:t by ^providing them with 
special education and related seiMces; 
and. ^ * 

(b) 'TheJLojther requirements in 
121a.452-121a460, aVe met.^ 



1 



(20U&C. Ul3(a)'(4)(A).) * 

§ 121.1.452 Local educational agency tc-' 

^()pllsibfliJ(|^ 
. (a) Each local educationctf agency 
shall' provide 'sp^ial education and re- 
lated services designed to meet the needs 
of private school handicapped children 
residing i^ the jurisdiction of^the agency. 

(b) Each lo<5al educational 'agency 
shall provide private.schoot handicapped 
children with genuine ojiportunities to 
participate in special educatibn* and "ire- 
lated service^ consistent with the number 
of those childrep and -their needs. * - " 

(2Q^U.S.CLl413(a) (4) (A)';l4^4(a), (6*) .,) 

§ 12la.453 DHcriiiination '*^^'Mice<K 
mini her of clillclreu, an<l ly|)cs^ of,^ 
servicers. 

le needs of^ private school handl- 
pped children, the number, of them 
' this part, and » 
redul^&ti^lW^d r^ated 
the Jocal^lucationaL-* 
ide for them^nlust be 
determined after consultation with per- 
sons knowledgeable ol the needs of th^e 



fho will particii 
'types of spel 
services whi(5hj 
agency, will prov 



'J 



KDERAL f EGISTER, VOL 42, NO. 163— TUESDAY, AUGUSJ 23, 1977 



42491 • 

- children, on a basis 'comparable*'to that 
used In providing fpr tlie participation 
under this part of handicapped children 
enroUed in pubhc schools. • r 

(20 use. 1413(a)(4)(A).) ^ 

§ 12 fa. 151- Sor\icc arranj;enioiiL<, 

Services to private sc^iiool handicapped 
cliildren maj^ be provided tln^ough such 
^ arrangements as dual enrollment, educa- 
tional radio and television, and the pro-* 
vision oif mobile educationlil services and 
equipment. • ^ 

(20UJ5,C. 14l3(ti){4)(A)4) 

§.]21a.455 DilTcrcncc^ in^ ••ct\u'cs to 
jpnvatc scliool handicapped children. 
A local educational- agency may pro- 
vide special educatihn and related serv- 
^ ices to priyite school handicapped chil- 
< dreh which are different from the special « 
education and related services it provides 
to' public schoojl children, if: 

ia) Xhe difference, are necessary to 
meet th^ special needs of the private 
school handicapped cliiUiren, and 

(b? The special education and related 
services are comparabl^^in quality; scope, 
, and opportunity fori particitJalion to 
tliose provided to public school diildreu 
\\;ith Heeds of equal importance 

(^20 use. 1413(a) (4) (aA U ^rWrr \ rarrera 
417 VS. 402 (1974) ) 

§ 12la.I.>6 IVr^onml. 

(a) Pubuc scliool personnel may be 
made avaUable m other than^)ublic 
school facilities only to the extent ^ces- 
sary to provide services required by the 
— bapdicapped children for whose needs 
those services were' desigi^d, and only 
when those services are not normally 
^ provided by the private schQol. 
■ <'b) Each State or local educational 
agency providing services to children en- 
rolled Jn private schools shall maintain 
continuing administrative control and 
direction over tliose services. 

(c) Tlie sen ices, provided with fflnds 
^ under Part B of the Act for eligible han- 
dicapped children enrolled m private 
-schoolsH^iayiiot include: 

(1) The payment of salaries 6f teach- 
ers or other employees ojt private schools 
except for services performed outside 
their regular hours of duty and under 
public supervision and control; or 

(2) The construction of private school 
facilities. • 

(20 1413(a) t4) (A) ) 

§ )21a.437 Kqnipniciit. 

<a> ^Equipment acquired with fun^ 
•under Part B of the Acf may be placed 
on private school premises for a hmited 
period of tijme, but the title to and ad- 
ministrative control over all' equipment 
^must be retame^ and exercised by a 
public agency. 

(b) In exercising administrative con- 
trol, the public agency' shall keep rec- 
ords of and account for the equipment, 
and shall Insure that the equipment is 
used solely for the purposes of the pro- 
gram or project, and remove the equip- 
•ment from the private school premises If 
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necessary to avoid its *belng*used for 
other purposes or if it is no longer needed 
for the purposes of the program or proj- 
ect. 

.X20^USC I4l3^a) (4) (.^) ) " * ' 

§ 12 la. 158 .l*roliiI)iiioii of scgrogatioii. 

Programs or projects carried out ih 
Pubhc faotlili?^. ancV involving joint par- 
ticipalion' by eli-ible liandicapped chil- 
dren enrolte^ >»i private schools- and 
handicapped childFon enrolled in*public 
scliooLs. may not mclucle classes that ar?) - 
soi)arated ou the basis of school enroll- 
ment or the 'religious afiihations of the 
chDdren. 

(20 U^C 'l4l3^a)^4)^(A) ) 

'§ ]2KulS9 TnmU and •pro'iu'ifv i^ol lo 
bciu'lit Rfixalc si'lidol. 

Funds provided undt?r Part B of the 
Act and property derived from those 
funds may not inure to the benefit of any 
private school 

(20 U5,C l4l3(an4)(A) ) ' \ 

§ 121a. 160 F.xLsiiDglcxfl of' inslrmiion. 

Pi-ovisions for Serving private school 
handicapped chUdren may not include 
the financing of the existing level of In- 
struction m the private schools. • 
(20 use lil3ta)(4)(A) ) . - 

Subpart E — Procedural Safeguards 

Dvi a^ocE,ss Procedures for Parents 
AND Children 



• (d> A list of personal characteristics 
or other infonnation which would make 
it possible to identify the child with rea- 
sonable certainty. ^ \ 

(20 US-C. 1415. 1417 (c)') ^ \ 

§ 12Ja.50l General n>i)ohvihiIiiy \ of 
pHhlic agencies. • ' " \ 

Each State educational agency shall 
Insure that each public agency estab- 
lishes and implements procedural safe- 
guards which meet the requirements 6f 
§i-121a.500-121a,514. 
v20^b^SC. 1413(a) ) 

§ 12Ia..)l)2 C^>porUin;i> to examine rec- 



§ 1 2 1 .K.'ifH) DeOiiiiions of "eon?eiir\ 
'V>alualion'\ and "personally iden- 

' tinablc'\ jiam 



As used in tlitSpart • '^nsent" means- 
that* ra) The parent has b^en fully in- 
foraned of alf infor/nation relevant -to tlie 
activity for which consent is sought, In. 
his or her native language, or other mode 
of communication ; 

(b) The ^parent understands ,^and 
agrees in writing to the carrying out of 
the artivity for which his or her consent - 
Is sought, and tlie consent describes that 
activity a^d'^ists the records (if any) 
which will be released and to whom; and 
^c) The parent understands ^hat the 
granting of consent is voluntary on the 
part of the parent and may be revolce^i 

at any time. ^ ^ 

"Evaluation" means procedures xised 
In accordance with §5 12Ja.530-121a.534 
to detei-mme whether a child is hz^ndi- 
capped and the nature and extent of 
the Special education and related serv- 
ices that the child needs. The term means 
procedures u^cd selectively with an in- 
dividual child and doffe not Include basic 
tests administered to or procedures used 
with 'all childr^ in a aghool, grade, or 
class. " . • ^ ^ 

"Personally identifiable" means that 
infomatjpn includes; 

(air The ;iame of the child, the child's 
parent, or other family member; 
(b) ^ The address of the oMd ; 
(e) A personal identifier>6uch as the 
child's^oclaj security number or student 
number; or" • . 



The parents of a handicapped child' \ 
shall be afforfjed, in -accordance with thefei 
PiVcedures • ii?; 121a.562^12la.569 an ' 
oj^rtunity td'inspect and review all ed- 
Uuation rceords with respett to: 

^a) The identification, evaluation, and 
educational placement of the child.-and 
(b) Tlie pi^ovision of a free appropri- 
ate public education to the child. 

(20 use. 1415(b) (1) (A) ) 

§• 121a. 303 Independent edntiiiUnial 
^ evtdnation. 

(a) CeneraL (1) Tlie pj^rents of i 
handicapped child have the right under 
tills part to obtain an independent edu- 
cational evaluation of the child, subj^t 
to paragraphs (b) tluough (e; of this 
seatioii. /\ 

(2) Each public agency shall provide 
to parents, on request, information about 
where an imiependent educational eval- 
uation may bp obtained. . ' 

(3) For the .purposes of this part : 
(i) 'Tndepende;it educational evalua- 
tion'* means an evaluation^conducted by 
a qualified exai^er vho is not em- 
ployed by tlie public agency responsible 
for the education of the child in question, ' 

(u) "Public expense** means that the 
public agency either pays for th^ full 
• Qost of the evaluation or insures thdt the 
evaluation is otherwise provided at no 
cost, to the parent, consistent i with 
§ 121a.301 of Subpart C. I 

(b^ Parerit right to etaUcatton at pub- 
lic expense. A parent has the right to an 
independent educational' evaluation at 
public expense if the parent disakttes - 
wijh an evaluation obtjfined bm^f^^ub- 
lic' agency. However, the public a^ncy 
may initiate a hearing under § I2ifa.506 
of tills subpart to show that it^ eyaltia- 
tion is appropriate, tfvthe final decisi<^» 
is Uiat the evaluation is appropriate!, ihe> 



^ w . V.M tAKH* '-'I-'* It* W, Vil 

parbnt stlU ha«;^n right to an indepertd- 
ent educational ^valdffllon, but nOt at 
public expense. j 

(c) Parent ini{tatecti^^valuattoiL3. If 
the parent obtains a^ independent sdu- 
^catio^al evaluation at private expanse, 
the results of the evaluation : 

(1) Must be considered by the piiblic 
agency in any decision n\ade wlthl re- 
spect to the provision of a fre&appropri- 
ate public educatiojvto'thfe*child, and 

(2) May be presented as evidence atia 
hearing undet^ this subpart regarding 

Ai^a^ child. «^ ^ 6 



6 
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Requests /or tualuatwns by hear^ 
ing qfficers. If a hearing otocer requests 
an independ^ftt educational evaluation 
as part of a hearing, the -cost of the 
evaluation must be at public o>fpense. 

(e> Ageyicy^gritena. Whenever an in- 
tlfl>endent evaluation is at pul>lic ex- 
. pense. Uie criteria undei \\hich the eval-) 
nation IS obtained, including the loca- 
tion of the^evaluation and tlif^ quahfioa- 
tioiis of the examiner, nia.t be the same^ 
as the criteria which the pabjic {jgelicy 
uses when it ii^itiat%s*afi evaluation. 

(20 use 1415(b) il) (A)') 



^) Notice^}, 'WrittQii. liotke which 
iVieets the reti)jirfements tmdeiv 5 121a 505 
^ must be given to the parents of a handi- 
capped, child a* Jveasonable time before 
the public agency : 

(1> Proposes to initiate or cha!ij?e the 
identifioatiop, evaluation, oi educational 
placement of the child or the provision 
of a free appropribjte.pubht- edutatiun to 
the Child, Ir 

i2> Refuses to initiate oV change the 
identification, evaluation, or educational 
placement of Jhe child^r the 'provision 
of a free appiopuate pubhc cdiV alion to 
the child. 

^, (b) Consent, (1) Piiie.nt'il consent 
must be obtained beft)re * \ 

11) Conducting a* pi eplacnii ul e\ air 
^uation; and , ' » 

(il)^ Initial placement of a hahdi- 
cupped*^ child in a program pi o\ idling 
' special education and related services. 

12) \Except^i>i; pieplaccment evalua- 
tiou aild initial placement, consent may 
not be required as a condition of any 
benefit to the parent or child. 

(c> Procedurps where parent refuses 
consent. (1> Wliere State law ^requires 
parental consent before a handicj^^ped 
Child is evaluated oit initially* provided 
special education" and related servi(?es, 
State procedures Rovernr the publi^ 
agency m overriding a parents refusal to 
consent. ^ 

(2) (i) Where^ there is no ,3tate law 
. requiring consent before a handicapped 
child is evaluated or initially provided 
.special education and related .sei-vices^ 
the public agency may use the hearing 
procedures in 's§ 121a 506-121a.508 to 
determine if the child may be evaluated 
or initially provided special education 
and related services without parental 
consent. 

(ii) If the healing officer upholds the 
a^ncy, the agency may evaluate or 
initially ' pro\ide^ special education and 
related service^ to the child without the 
parent's consult, subject to the parent's 
rights under 5§ 121a 510— 121a 513 
120 use. 1415(b)(1) (C). (D^.) 

Comment 1. Any changes in a child's spe- 
cial education prognlm. after the Initial 
pjilicemenl^arkxiot sMbject to parental con- 
senl und« ParKi^^ut are subject to th^ 
prior iiot^la requirement in paragraph (a)f 
and the Individualized education ptogram 
requirements in Sxibpart C. * T' 

2. Paragraph (c) means that where State 
law requires parental consent before ©valua- 
tion or bef<Jr$ spe c I al^du cation and related 
services are Initially provided, and th6 par- 



ent refuses (or otherv^lsc wlthlioKjfl) con- 
sent. State^procedures, such as obtaining a 
Jipurt 'order authorising the public agency 
-JO conduct tiie evaluation or provide the ' 
education and related services, must be 
followed. 

If. howc\cr. tUere Is no legal requirement 
fur coitseut outtoide of these regulations, the 
public atoncy may ude the due process pro- 
cedures andeirthis subpart to obtain a decl- 

, .sion to allow the evaluation or services wlth^. 
out parental consent The»agency nui6t notify^ 

■ the purent of Its actions, and the parent has 
appeal rights as wojl ns rl&hts tit the hearing 

llbClf 

I 

*! 2 Lj..'»(K> ( <M»n'til ol^iiolii v. ' * 

lA* The iititKC linder 121a4y niif-st 
mdude' - ^ 

a» A full explanation of *all of the 
'piocrdiiral safeguards available to the 
piirenis under Subpart E: ' . 

(2) A description of the action pro- . 
posed or refused by the agency, an ex- 
planation of wliy the agency proposes or. 
icfu^<^s to take the action, and* a de- 
.scuption of any options the agency con- 
sidered and 'the reasons why those .oj> 
tmns were rejected: 

i3» A description of each evaluation 
procedure, test, record, or report the % 
aKency use; a.'^ a ba.-is for the proposal 
or rcfu.salr-iuid. 



• i2j Tha parent or tiie agency initiates 
a hearing under this section. 
(20tr.SC. 1416(b) (2).) * * ' » 

Comment: Many States have pointed ^ 
the sxiccess of using mediation qjs an* inter- 
vening step prior to conducting a formal due 
process liearlng. Although the process oi 
mediation Is nof required by the statute or 
Uies<$ regulatloi>s, an agency nfay wLsh to 
buggest mediation In disputes concerning the 
Identiftca^bion, eValimtlon. and educat^jinL 
piivcement ofshandlcapped children, aiw '^te 
provision of a free appropriate public cd\ie?5|_^ 
(Ion to those children. Mediations haveb^en . 
conducted by members of State educatlbhftL^ 
a?:encr^s or local educational ;agency persoli^^ 
nef who were not previously Involved in the 
partic\fiar c«se in many cases, mediation 
leads to resolution of differences between 
parents and agencies vsitholit the develop* 
ment of an adversarial relationship and with 
minimal em^onal sct^ss. However, media- 
tion ma^^jiof be \iscd* to "deny or delay a 
Ill's rlKhts V 



■ <4j A description of otirer factors 
\hii h are relevant h; the agency's n|b- 
posal or refusal 

(b» Tl^e notice must be. ,A 
iD Written in language undei.sfand- 
uhle to the general public, and 
^ (2> Provided in the native language 
of the pai>ent or otiier mode of commu- 
nication used by the parent, unless it is 
clearly not feasible to do so. 

fc) If the native language or otl^r 
inode of communication of the pareHt 
Is not a written, lapgu^ige, the State or 
local educational agency shall take steps 
to insure: 

(1) Tliat the iK)tice is translated drally 
or^by other means to the parent in his 
or her native language 6v other mode of 



parenrTrights under this subpart 

^ 121a. 307 rnip:irti!illK*arinc; oflircr. 

'a> A heaung may not be conducted. 
« 1 1 By a person wlio is an employee 
o^ a pulj^ic agency whiQhJs involved m - 
tlie educition or caie oi\nc child, or 

» 2 i }iT ally i>ei*son Iiavfng a ijcrsonjil 
or profebcsional interest jvhich would con- 
nect with lus or hei^ objectivity in the 
hoariuK > ' ^'oy ^ - 

» b > A pei'son who otherwise qualifies to 
conduct a lieanng tmder paragraph (a) 
of this section is not .an employee of the 
£i(;eocy solely becaitse he or she is paid 
by tUe agency to sene aS a heafihg ofll'- 
cer. 

' c » Each public agericy shall keep a list 
of the persons who sei*ve as hearing offi- 
cers The list must include a statement-of 
tjie qualifications of each of those per- 
k>ns, . t 

120 use M14(b)(2) ) 
§ ]21:i..^08 Ilcnring rijilits. ♦ ^ 

(a) Any party to a heanng kas the 
right t/y. 

(1) Be accompanied and advised by 
•icounsel and by individuals with, special 
knowledge or training with respect to the . 



communication; 

t2i That Uie parent understands the ^u^^mrnf Vo^Th^^^^^^^ 

cross-examine, and cofnPei the attend- 
anc^e of witnesses; 

(3) Prohibit, tlie introduction Of any^ 
evidence at Uk hWttring that has not bey,i\* 



(3 i Tliat there is written evidence that 
th^ requirements in paragraph (c) (1) 
and (2) of this section have been njet. 

(20tJ,SC l4i5(bj(l)(D)) ^ 



§ 12 In. 506 Ini|Kirtinl duo proro«»s IiCar- 
Mng. • 

la) A pareift or a public "educational 
ag«ncy may initiate a hearing on any of 
the matters described in § 12iai504(.a) (1> 
and (2). \ 

Kb) The hearing must be conducted by 
the State educational agency or the yuo- 
lie agency directly responsible for llie 
education of the child, as determined 
under State statute. State regulation, or 
a%vritten policy of the State educational 
agency. ~ , 

<«4- The public agei;icy shaH inform th% 
parent of any free low -cost legal and 
other relevant services available in.Uie 
area if: 

(1) The parenj requests the informa- 
tion; or ' 



disclosed to tnat party at least five days 
before the hearing; - ^' 

(4) Obtain a written or electronic ver- 
batim record of the hearing; 

(5) Ob tarn written findings of fact and 
jlecLsions. <The public agency sliaUjtrans- 
mit those findings and decisions, after 
deleting any personally identifiable in- 
formation, to the State advisory panel 
established under Subpart F) . 

(\)) Parents involved in hearings must 
be given the right to: 

CW Have the child who is tlie subject 
,of the hewing present; and ^ 
(2) Opin the hearln^-cb the public. 

(20 US.a Hl6(d).) 

§ J21a»509 Hearing decision; appcnl« 

A decisioif^mctde in a hearing con- 
. ,ducted under this subpart Is filial, unless 
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a party to the hearing appeals the deci- 
sion ur\{ier n21a.510 or § 121a.511, 
(20 U3C. 1415(c)-) 

. . § 121a.510 AtlininiMrathc appeal; im- 
partial review. 

''a) If the hearing is conducted by a 
pubhc agency other Uian the State edu- 
cational agency, any, party aggrieved by 
the findings and iieclsion in tjie hearing 
* may appeal to the ^ state educatioAal 
agency. 

(b) If there is an appeal the State 
educational agency shall conduct an Im- 
partial review of the hearing. The official 
conductinarthe review shall: ' T 

(1) Examirythe entire heariftg 'rec- 
ord: \/ f * 

(2) Insure that the procedures at the 
hearing were consistent with the re^ulre- 
in,ents of due process; 

<'3) * Seek additional evidence if neces- 
^ sary If a hearing is held to receive addi- 
tional evidence, the rights In § 121a.508 
appl;!^; . 

(4) Afford the parties -an opportunity 
for oi'al or written argument^ or both, 
at the discretion of the reviewing offi- 
cial; 

(5) Make an Independent decibion on 
completion of the review; and 

^(6) Give a copy of written findings" 
and the decision ka the parties. 

<c) The decision made, by the revie^tv- 
Ing official is final, unless a party brings 
, a civil action under^21a-512. 

(20 use. 1415 (c). (d):-H Rep No 94-664, 
at p. 49 (1975).) 



. RULES AND REGULATIONS 
/ ^ , ^' 

after the receipt of a 'request for a 
review!^ . ^ 

(1) A final decision is reached In the 
• review; atd ' ' 

(2) A copy of the decision is mailed to 
jach of the parties. 

<c) A hearing or reviewing officer may 
grant specific exten^ons of time beyond 
the periods set out in. paragraphs (a) 
iindnb> of this section at the request of 
Cither party. " ' ^ 

(d) Each hearing and each re^vffew 
involving oral arguments must be con- 
aucted at a tLnie and place which is rea- 
sonably convenienVt to-Uie parents and 
child involved. 

(20USC 1415 ) 

§ 121;i.513 Qiihrs s|;,r„s durin- pro^ 

(a) Doiring tlie tendency of any ad- 
ministrative or Judicial proceeding re- 
garding a complaint, unless the public 
agency and the parents of the child agree 
othefwfse, the child involved in the conj- 
Plaint*must remain in his or her present 
educational placement. 

(b) If the complaint involves an ap- 
plication for initial admission to public 
school, the child, withj^the consent of 
the parents, must be placed in the public 
school program untU the completion of 
all the proceedings. 

(20 use. 1415(e) (3) ) ' . 



Covrmcnt. i The Sta,te educational agency 
may conduct ^Ita review either directly or 
through another State agency acting on ita 
behalf. ^ However, thd State educaWoital 
•agency remains responsible for the final de- 
cision on review. 

2 All parties have the right to continue 
to bo represented by counsel at the' 'State 
administrative review level, whether or not 
the reviewing offlcinl determines that a fur- 
ther hearing Is necc;psary. If the reviewing 
onicial decides to hold a hearing to revive 
additional evidence, the other rlghta in sec- 
tion 121a.508, relating to hearings, als^ 
apply. . r 

§ I21a,51I' Civil action. 

Any paxty aggreyied by the findings 
and decision made In a hearing who 
does ^not have the right to api^feal under 
§ 121a.510 of this subpart, and any party 
aggrieved by the decision of a reviewing 
officer under f 12ia.510 has the right to 
bring a civil action under section 6l^6(e) 
^2) of the Act. 

<20U.SaH15) 

§ 121a»512 Tii^clincss and coinonioi^cc 
of hearings and rcvicHS. 

(a) The public, agency shall insure 
that not later than 45 days after the 
receipt of a request for a hearing: < 

(1) A final decision is reached in the 
hearing; and ' - • 

(2) A copy of ^he decision is mailed 
^to each of the parties. 

(b) The State educational agency 
Bhall insure that not later than 30 days 



Comment Section 121a 513- dots not per- 
mit a child's placement to be changed dur- 
ing a complaint proceeding, unless the par- 
ents and agency agre« otherwise WhUe the 
placement may not be changed, this does not 
preclude the agency from ifslng Its normal 
procedures for dealing with children who are 
endangering themsefves or others. 

§ ]21u,514 Jurrogalc parenis, 

(&) General. Each public agency shall 
insure that the rights of a child are pro- 
tected when: * • * .» 

(1> No parent (as defined in §*121a 10) 
can be identified; 

(2) The public agency, after reason- 
able efforts, cannot discpv^r the where- 
abouts of a parent; or 

(3) .The ohild Is a ward of the State 
under the laws of that 'State. 

(b) Duty of public agency. The duty 
of a public agency under paragraph (a^ 
of this section includes the assignment 
of ffn individual to act as a surrogate 
for the parents. This must include a 
method (1) for deterhnining whether a 
child needs a surroga^ parent^ and <2) 
for assigning a^urro^fte parent to the 
child. t 

(c) Criteria fix selection of surrogates. 
n> Tlie public agency may select £V sur- 
rogate parent In any way permittfed 
under State law. . 

(2) Public agencies sh?ill insure that a 
i)erson ^ele<5led a§-a surrogate: 

<i) Has no interest that'conflicts with 
the interests of the child he or slie repre- 
sents; and 

(il) Has knowledge and skills, that in- 
sure adequate representation of the child. 

fd) Non^empl^ee requirement; com- 
pejisation. (1) A person assigned as a 



,surr(5gate may not he an employee of a ' 
public agency which is involved in .the ' 
education or care of tKe c^ild. 

(2) A person who otlJerwise qualffie.^ 
to be a surrogate parent under paragraph 
^(c) and (d) (1) of this ;5ection,"is not 
employee of the agency solely because he 
or she is paid by the agertcyUo serve as a 
&uiT9gate parent. ; , - . 

(e) nespoksioilities^ The surrogate- " 
parent may repre^nt the chUd m alL 
matters relating" to: ' % 

CD The identification, ev«%luation, and 
educational placement of the chUd, an<a 
(2) The provision of a, free, appropri- t 
. ate public educf^n to Uip child. 

(201jSC. 141§(b) (1)(B).) 

^ PjiOTECTiON IN Evaluation Procedures 

§ 12la,530 General. * 

^a> Eftch State e<}ucational agency 
shall Insure that eacli public agency 
c-taWishes .and Implements procedures 
which meet the requirements of §§ I21a - 
530-121a.534. ^ 

<h) Testing and evaluation materiAls 
and procedures used for the purposes of 
evaluation and placement of handl- 
.capped children must be selected and 
administered so' as not ,to be racially or 
culturally discrlminatoi^y, 

(30 U.S C. 1415(5) (C).) I 

§ 12la.531 Propluocniciii oaliialion. 

Before any action fa taken with re- 
spect to'the ihitiJtl placement of a handi- 
capped child in a speci'^xl education pro- 
gram, a full >and individual evaluaWon 
of the child's educational needs must be 
'conducted- in accordanfce with the re- 
quirements of § 121a.532. 

(20TJ.adl41fi(5)(C).) \ 
§ I21n.532[ E\a]iialioii p^ooo<Iurt-$. 



Other evd^ation 



State and^ local educational agencies 
shall Insure, at a mlnimui^^r^i^t: 
• (a) Tests and 
' materials: 

d> Aro provided and adihinistere^ in 
the child's native language pfi other mode 
^of communication, unless it 1^ clearly not 
feasible to do so; 

(2> Have 1)een validated fcir ttie spe- 
-p,ific purpose for ^yhich they'Vre used; 
and • » r 

O^.'^^Arc administered by trained' per- 
sonnel in conformance with theunstruc- 
tions-provided by their prodycerA 

^b) Tests and other evaluation Vnateri- 
als Include those tailored to assess spe- 
cific areas df educational need- ahd not 
^ merely those which are designed to pro- 
vide a single general intelligence quo- 
tient; 

(c> Tests are selected and adnilnis- 
tered so as bcsf to ensure that whpn a 
test is administered -to a child wifhlim- 
paired sens9ry. manual, or speaking 
skills, th^ test results accurately Re- 
flect. the child's aptitude or achievement 
level^r whataever other factors the t^t 
purports to measure, rather than refl ,_. 
Ing tl\e tiWld's impaired sensory, manual, 
or fepeakirte skills iexcept where thode 
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skills are the,C(lQfors which the test pur- 
'ix)rt5 to measU3r^>l - ' ^ 

<d> fio slng^O^jrocedure Is usAd;a5 tHe 
sole criterion fd^^determUilng aliS6pi>ro- 
pnate^-jLlucatlo^ial^to^mm for ^cWl^* 

vMid ' ^ — . 9 ^ 

. «c' The evaluation is mMc by a muiv 

* ii 'i.>vii»linary team or -groups of persons, 
ru'ludmg at least one teacher -or , other 
' ' ec-iahst with knowledge in the area ot 
; '1 -')ccted di,sability. 

'f» T\\o child is ?isse4>«;ed in all areas 
^ iit^-'d to the suspected disability, in- 
r*'!dinff. vhere appropriate. healUi. yi- 
hearing, social and t?hiotional 

♦ ljJus. 'general Intelligence, academic 
p. .ronnante, conimuniLutive i^tatus, and 
li^">tor abilities. > . 
I r s c 1412^5) (C) ) ' 

( V ?f wt nt Children S^lio hu^e a speech Un- 
f vuiniciit as U:eir pnrr&ry lij^ndicap may not 
ii.t'vl a complete battery of asi-Cbsmeut^ (cg. 

.1 iiua>glcal. physical, or a^aptho be- 
ii.i lor) However, a qtialif.ecl spppch -language 

t loiugL&t woirld '<!) e\.'.hiate each J^eotli 
ii waiiid ijhiidousiijg prucedurcft that are ap- 
1 . ..liuite for the dlagnosia and appraisal of 
- o^i h*;ind laa^i:age dKordci^, and {'2) v>\}crQ. 
!.<. V ts^arv. make referrals for additional s\S' 

t infKi«> needed to make an approprit\le 
puu cnient decisUrti 

o 1-1 .4.3^3 rLuTjnt nl I>rm f-Uiire"*. 

uu In alter pretln^ evaluation d^ta 
uiid m making placeii;>eut decisions, each 
W public agency shill: ^ 

1 1 • Drdw upon informati*^ji from a-va- 
iit'l'. of sources, mcludnig aptitude and 
^ciiie\enienk tests, teacher recommenda- 
t|uiis. pii>sical condition, social or cul- 
^ tiiral bacl;gr5uiid. and adapti\ e behavfor, 

(2> Insure that information obtained 
from all of these sources is dorumented 
and carefully considered:' 

(3). Insure that the placement decision 
is made by a gro.up of persons. Including 
peibons knowledgeable about tlie child. 
tl>e meaning of the evaluaLiun dat^i. aiid 
tiie placei^ient options; and 

Insure that tlie placement deci- 
sion IS made in conformity with the least 
re.,tiicti\Q environment rules m 121a,- 
5?0-121at554. 

\))) If a^etennination is made tliat 
a'child is handicapped and needs special 
education and related sti*viees. an indi- 
* vidualized edufl|tion program must be 
developed fc^ the child in accorddncfe 
u-ith §§ 12lja.340-121a 349 of Subpart C. 
C20 U S C. 1412'fa) (C) . 1414(a) (5) ) 

Comment, ^arag^aph (a)(1) Includes a 
lu.t of examples <5f sources 'thaC may be us6d 
by a p\ibllc^agency In making piacement de- 
c^>lot^. TU© agency would not l\flve to use all 
the sources' fh every Instance Tlio point of 
tlio, requirement Is to insure that more than 
«fi!io '^oiirce is used In interpreting evaluation 
data snid maklng4)lacement cfeclslons For 
e^xample, while Jpf the named sources woul& 
lia\e to be ysed lar a-Krhlld whose suspected 
» disabnity Is mental retardation, they would 
nut be necessary for certain pther handicap- 
ped cliildrcii, su^h as a cluid whq^has a se- 
vere artlculatlgft>^cllsorder as^hls primary 
handicap For sut.li a child, the speech-lafl- 
e ago pathologist^ in complying with the 
multisource requirement, might iiso (1) a 
standardized test of artlcxUatlon. and (2) ob^^ 
^ser»atlon of the child's articulation behavior 
in Conversational speech. 



'•^jyArK-AN© REGULATIONS 

'§ 121a.55^ Rccvalualion. 
"-^h State • and local educational 
agency shall insure : ' i 

<a) That each han^icapixid child's in- 
dividualized education program Is re- 
newed in accordance with §§ 121a 340— 
121a.349 -of subpart a. and 

(■b).Tliat an evaluation of the child, 
based* on procedures which meet the re- 
QUivetn/snts imder § 121a.532.^ is con- 
ducted fevery three years or more fre- 
Quetitry if conditions warrant or if the 
child's parent or teacher requests an 
evaluation. ^ 

iQQ UJ5.C. 1412(5) (c) ) 

Least R^tricxIve Environment 

S i*-i.i.*/./V v»r-iM Till. 

(a) Each State edutotionga agency 
sh^ll insure that each publib agency es- 
•tablishes and implements procedures 
whicrNlicct the rcquircmelits of 121a - 
oSO-liyaSOC, 

Euciri^4blic agency sMl insure* 

(1) .Tliat Jo^the ijiS^flfnU^Ccxteht-^vp-' 
propViate. liandioappied Children, includ- 
ing cliildren }n public or private Institu- 
tions or" other care facilities, are edu- 
cated \Mth children who are not? handi- 
capped, ^d 

1 2 i Tha t spec lal classes, sepa ratof 
schooling 'or otjier removal of hand!-' 
capped children from the regular edu- 
cational environment^ occurs only whpn 
the nature or severity of the handicap Is, 
such that educaftion*'in regular ^Jasses 
with the use of supplementary aids'and 
ser\ iccs canliot be ^ichieve^ satisfactorily. 

(2QTJSC. 1412(5)^3^; 1414(a)( 1) (C) (iv) .) 

§ 12Jla.5.5l C.onnnnum of alternative 
pla<'emenl.<i. 

fa) Each public agency shall Insure 
that a continuum of alternative place- 
ments is a\aili*ble to meet the needs of 
handicapped children for sptcial educa- 
tion and related^ services. , ^ 

ib) Tl^e conlmuum required under 
paragraph of this Section m'u^U 

(1) Include the alternative placements 
listt^ in the definition of Special educa- 
tion under § 121a.l3 of Subpart A (iV 
struction in regular classeis. special 
classes, ajjecial schools, home Instruc- 
tion, and instruction in hospital!^ and 
Institutions) . and ^\ . 

(2) Make provision fgi^ supplementary 
services (such as resource room or itin- 
erant instruction) to be provided In con- 
junction with regular class placement. ^ 

(20 US.C. 14X1(5) (B).) 
§ 12 1 a.532 Placemcuts. i ' 

. ^ Each putjic agency shall insure that. 

(.a; Each4iandicap'pod child's educa- 
tional placei^ient: 

U) Is dotermmed-at least anliually, 
^ f2)«Is based on his or her individual*- 
ized education program, and 

(3 > Is as close as possible to the child's 
home; 

^b) The various alternative plajce- 
ments 'included under 5 121a.551 are 
available to the extent necessary to Im- 
plement the Individualized education 
program for each handicapped child; 
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(c^ Unless a handic{\pped oliird's* In- 
dividualized education program requires 
some other arrangement. thQ child Is ed- 
ucated in the schd^^l which he or she 
would attend if not handicapoed; and 

(d) In selecting tlv? least ftstrlctiVe 
environment, consideration- is given to 
any^otential harmful effect on the dhild 
or on the quality of services which he 
or she needs. , ■ , 

(20 use. 1412(5) tB) \ 

Cowncnt Section 12la552 IhCludos somo 
of the main factor»> v,hlch must be*con5ld- 
cred In determining the extent to which a 
handicapped child catv bo ed^icated with 
clrtldren who are npt handicapped The over- 
riding rul» In this section Is that placement 
decisions mast lie made on. an injllvldxial 
basis. Tnc section also reqXifrcs each agency 
to have various alternative placements avail; 
able ih Orcjer t6*lnsure that each handicapped 
child receives an education WlilQh is ap- 
propriate toftlils or ,her Indlvldd^l necdft^ 
, The analyst? of the regulations, for Section 
504 of the Rehabllttatl(»n Act of 'l 973 ^45. CFR 
Part 84 — Appendix. Paragraph 2^) Indu'des 
soverai^uint^ regarding, tottcatlouar.plac^- 
nicnl^lp^aiand I capped chndrcnr. wlilcii are 
pertlWrit^tai;t1n;l« section : ,* • 

1, Wltlt^??\ijft*?tt td* Jlcler mining proper 
piacynents, the analysis *5tat«sf ^ It 
bhould be stressed tl>at. vi hor<^ a handicapped 
child Is so disruptive In a regular classroom 
that the education of other students Is^.sl^:- 
uUicunlly Impaired, thonieeds oX tlVd handl-* 
capped child cannQt be met;^n thaueri^rlron- 
ment Therefore regukir placement would nut 
bo appropriate to his or 4le^ needfl' • • ' V" 

2. With respect to pfeclng. a handicapped 
child in an ^alternate setting, tho an^x. 
states that among tho factors to bo cou- 
bidei'cd In plaglnt? a child Is tUo need to 
piaco the child as close to home as possible 
Recipients aro required to take\hls f^cto^ 
Into account In making placernent deel«idu.^ 
Tiie parent's right to challenge ttie place- 
ment of their chim extends not only to place- 
ment in^eclal cUtsses bf^'eparato schools, 
but aiijO^ro placement In a distant school, 
p^UTtilariy in a re&ldCM^al program. An 
eqtially appropriate education program niu> 
exist closer to home, and this Issue may be 
raised by the "parent under th|f drte process 
|)rovlslons of this sul^part. • • ' 

§ 121a. 533 ^^onac:lf[Ieln^c srttmgs. 

In providing or arranging for the pro- 
vision, of non academic and extracurricu- 
lar services and activities, including 
meals, recess periods, and tlie >fii;vices 
and activities set forth in § 12^.306 of 
Subpart C. ea'^h public agency shall in- 
sure that each handicapped child partic- 
ipate with, nonliandicapped cliildren in 
• thosd- services and activities to tHe maxi- 
mum- extent appropriate to the needs of 
that chUd. 

(20U.S.'C. 141fi(5) (B) ) 

Comment. Section 1 2 1 a 553 Is taken from 
a new requirement in the final regulations 
for Section 504 of the Rehabllltallon Act of 
1973. With r^pect to this requirement, tho 
analyses of the Section 504 Regulations In- 
cludes the follov^lng statement: ""(A new 
paragraph! sp^lfies that handicapped chil- 
dren must also bo provided nonacademlc 
serviced- In as integrated a setting as possi- 
ble. Tills requirement Is especially important 
for cliUdreli whose^educational needs neees- 
Bljate their being solely with othpr handi- 
capped children during most of each day. To 
tho maxlfeium extent appropriate, children 
111 r^^dential setting are also to be provided 
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opportunities for participation >Rith other 
clAldren." (46 CFR Part 84r-Appendix. Para- 
graph 24 ) , 
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§ I21a.351- Cliihlron in piihlic or prhato 
iiidtitution^. 

^ Each State educational agency shall 
make aj'rangements with public and pri- 
vate nistitutions (such as a memorandum 
of .agreement or special implementation 
procedures) as may be necessary to In- 
jure that § 121a 550 is eflfectivcly implc 
mented. 

(20USC 1412(5) (B) ) 

roinwTcnTlJnder section Cl2t5Mn) of the 
statute, the requirement to educ^^te bandl- 
cappe<r cWldren srith noiihandlcapp*ed chil- 
dren also applies to children In public and 
private institutions or other care facilities. 
Each State educational 'agency must insure 
that each applicable agency and Institution 
In the State implements this requirement. 
Regardless of other reasons for Institutional 
placement, no child in an institution who is 
capable of education in^a regular pnbllc 
school setting may be denied acce«?s to an 
education in that setting 

§ 121 a. 555 Technical- a-»*i..|.inro nml 
I running acU^ities/ 

Each StatV educational agency shall 
carry ouractivities to Insure that teach- 
ers and administrators in all publft 
agencies: 

^ai Are fully informed about their re- 
fponiiibilitios for implementing § 121a^ 
550. and 

(b) A^e provided ^with technical as- 
sistance and training necessary to a.ssist 
them m this effort 

(20U.se 1412(5) <Bi ) 
§ 121a.556 MoiiitorhiK arli\itie<. 

^a) Tlie State educational agency 
shall carry out activities to insure that* 
§ 121a 550 i.s implemented by^earh publiQ 
agency. 

(p^ If there Ir' evidence that a public 
agency makes placements that are Ih^ 
consistent with § I21a.550 of thfh sub- 
part, the St^te educational ,agency : 

<1> Shall review the public agency's 
justification for its <^ctIons, and 
o (2) Shallt assist in planning arid im- 
plementing any necessary coiToctive 
action. * ' ^ 

" <20US C 1412(5) (B) ) 

^ Confidentiality of iNFORMArioN 



§ 12la.561 Nolicc -to parcnt.s. 

, (a) The State edupational *ttgency 
shall give notice which Js. adequate to 
fully inform parents about the require- 
ments under § 121a.l28 of Subpart B, in- 
cltiding: 

(1) A description of the extent to 
which the notice is given In the' native 
aanguages^ of the various population 
groups i|i the State T 

<2^ A •(Tescrlpnon of the cliildren on 
whom personally identifiable Uxforma- 
^ tion IS maintamed, the types of info^jpA- 
tion souglit, the methods the 'State in- 
tends to ui-e in f?at^ermg the informa- 
tion uncludmfe the sources from whom 
infi)rmation is gatliered), and the uses 
to be made of the^£prmation; 

(3) A sujnmary>>rt!ne policies and pro- 
cedures which participating agencies 
must follow regarding storage, disclo- 
sure t« third parties, retention, and de- 
struction of personally identifiable infor- 
mation; and , ^ ^ 

14> A description of all of the rights-of ' 
parents and children regarding uiis in- 
formation, including the rights under 
section 418 of the General Education 
Provisions Act and Part 99 of this title 
(the Family Educational Rights and Pri- 
vacy Act^>f 1974, and implementing reguv 
lations). 

<b) Before any major identification, 
location, or evaluation activity, the no- 
tice must be published^or announced in 
newspapers or other mtdla. or both, with 
circulation adequate to * notify parents 
throughout the Stat€t>of the activity. 



§ I2Ia.560 Drfinition*. 

As used in this subpart: ^ 
' "Destruction" means physical destruc- 
tion or removal of personal .identifiers 
from Information so that the informa- 
tion is no longer personally identifiable. 

"Educatiijn records'* means the type Of 
records covered under £he definition of „^^f fi,^^ „ , , ..^ 

•education records ' Jn Part 99 of thi^^ vent the parent from eKercising the right 



^a) *Each participating agency shall 
permit parents to Inspect and review 
any education records relating to their 
children which are collected, maintained, 
or used by th,e» agency under this part. 
The ag&ncy shall comply with a request 
without luinecessa^ delay and before 
any meeting regarding an individualized" 
education program or hearirig relating 
to ,the identification, evaluation, or 
placement of the child, and in no case 
more than 45 days after the request has 
be^n made. " 

V ^b> The right to inspect and review 
^ucation records under this section in-, 
eludes: • ^ 

<1> The righj to a re^)onse from'tj^ 
participating agency to ° reasonable re,- 
Quests for explanation^ and interpreta- 
tions of Uie records; 

<2) The 'right to request that the 
agency provide'copiies of the records con- 
taining the inforfnation if failure to pro- 
vide those copies would effectively pre- 



such matters "as guardians liip, sepam- 
tion, and divorce. 

(20 U.S.C. 1412(2)(D); l4l7(c). ) 

^§121 ar563 Hocord of access. 

Each participating agency shall/keep a 
record of parties obtaimng access to edu- 
cation records collected, maintained, or 
used unde^: this part (except access 'by 
parents and authorized employee?), of the 
parUcipatmg agency)> including Uie 
name of the party, the date access was 
given, and the purpose for which tlie 
party is autlionzed to use the records. 

^(20 US.C. 1412<2)(D). 1417(c).) 

§ 12la.56^ 
rhild. 



Kt'cor(l> on more than ime 



If any education record includes in- 
formation on more than one chUd, the 
parents of those childreij shall have the 
nght to inspect and review pnly the in- 
formation relating tootheir child or to 
be Informed of that specific informa-' 
tion. 

(20 US.C. 1412(2) (D); 1417(c).) 

§ 12%5r>5 Li^^. of Ijpo niul tocarioiis 
of information. 

Each participa^ng' agency shall pro- 
vide parents on i*equest a list of the types 
and locations of education records col- 
lected, maintained, or used by the agen- 



1417(c) ) 



title (the regulations implementing the 
Family Educational Rights and Privacy^ 
Act of 1974) . I 

"Participating agencjl^' means any • 
agency or institution which collects, 
maintains, or uses personalty identifiable 
information, ©r frpm which Information 
is obtained, under this part. 
(20 U.S.a 1412 (2) (1>) ; 1417(c) .) 



to inspect and review the records; and 
<3> The right to have a representative 
of the parent inspect 'and ^-eyiew th^ 
rcQords. 

'^c) An agency may presume that the 
parent has authority to inspect and re- 
view records relating to his or her child 
imless the agency has been advised that 
the parent does not have the authority"" 
UDder applicable State law governing 



cy. 

(20 U.SC. 1412(2) (*D) 
§ i21a.56<5 Fee?. 

(a) A participating education agency 
may charge a fee for copies of records 
which are made for parents under this 
part If the fee does not effectively pre- 
venf the parents from exercising their 
right to inspect and review those records. 

(b) A participating agency may not 
charfiTe a fee to search for or to retrieve 
information under this part. 

(20U-SC 1412(2},(D); 1417(c).) 

§ 12 1 a. 567 AniondiiK nt ^^^ rt oonK al 

<a) A parent who believes that Infor- 
mation in education records collected, 
maintained, or used under this ^art Is 
iiiaccui-ate or mi.sleading or violates tlie 
privacy or other rights of the child, may 
request Uie Participating agency which 
maintains tha information to amend the 
mformatlon^ 

^b) The agency shall decide whether 
to amend the Infonnatlbn in accordance 
with the request within a reasonable^pg/ ^ 
liod of time of receijit of the. request.^ 

^c> if the agency decides to refuse to 
amend the information -in accordance 
with the request it shall Inform the par- 
ent of the refusal, andsadvise the parent 
of the right to a hearing under § 121a 568. 
(20U.S.C. 1412(2) (D); 1417(c),) 
§ I21a.568 Opportunity for a liearin;;. 

The agency shall, on request, provide 
an opportunity jforU hearlng^to challenge 
Information in education records to in- 
sure that it is ll0^^naccurate, misleading, 
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or oUienvise m violation of the privacy 
or other rights of the child. 
(20U.SSC 1412(2) ("6): Hl7(c) ) 
§ 12111.569 KoMih of luariiij^. 

(a) If . as a result of the hearing, the. 
agency decides that the mforiftation is 
inaccurate, misfeadin^ or otherwise m 
violation of the privacy or other rights 
of the child, it shall «imend the informa- 
tion accordingly and so inform the par- 
ent inciting. 

lb) as a result of the hearing, the^ 
agency decicies that the information is 
not inaccurate, misleadmg^^or otherwise 
in viojation of the privacy or other rights 
of the child, it shall uiXorm the parent of 
the right to place in tlie records it main- 
tains on the child a statement comment- 
ing oil the information or setting forth 
any reasons for dii>agreeing with the 
decision of tKe agency. 

(c) Any explanation placed m Uie rec- 
ords of the child under this section must: 
, (1) Be maintained by the agency 
part of the records of the child as long 
as the record or contested portion is 
maintained by the agency; and 

(2) If the records. pf the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
nuist also be disclosed \o the party 

(20USC 14iaf2f|lD), 1417(C) ) 

§ 1 21 a. 570 Ilcarinj}: prot'odurr^. 

A hea,riiig held under § 121a 568 of tlus 
subpai't must be conducted according to 
the procedures under § 09 22 of-tliis title. 

(20USC 1412(2){D). 1417(c) ) 
§ I2la.571 Consent. 

(a) Parental consent must be obtained 
before personally identifiable informa- 
tion is: 

(1) Disclosed to anyone other than of- 
ficials of participating agencies collect- 
ing or using the ihformation under this 
part, sub*ject to paragraph of this 
section; or 

(2) Used for any -purposcother than 
meeting a requirement under this -part. 

♦(b) An educational agency or institu- 
tion subject to Part 99 of this title ,^ay 
not release information from education 
records to participating agencies with- 
out parental consent unless authorized 
to do so under Part 99'^of'this title*. 

(c) The State educational agencj^-shall 
Include policies and procedures in Its an- 
nual program plan which are used in tne 
event that a parent refuses, txs provide 
consent under, tins section 

(^OUSC 1412(2) (D>, 1417(0 ) 
§ I21n.572 Snfepiar<K. 

(a) Each participating agency shall 
protect the confidentiality of personally 
identifiable information at collection, 
storage, disclosure, and destruction 
stages. " ^ 

(b) One oflReial at each participating 
agency shall assume responsibility for 

, insuring the^ confidentiality of any per- 
sonally identifiable information. 

Kc) ^Sl.persons collecting or using per- 
sonally idenjtoftble infonnation must re- 
ceive trailing or Instruction regarding 
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the State's policies and procedures under 
§ 121a 129 of Subpart B and Part 99 of 
this title. ^ 

(d) Each participating agency shall 
maintain, for public Inspection, a cur- 
• rent listing of the names and f>ositions 
of those employees within the agency 
who ^ay have access to personally 
identmable information. 

-<20USC 141212) (D) U17(c) ) 

§ 121a. 573 Dcstrurtion of iiiforiiiutiou. 

(a) Tlie public agency shall inform 
parents when personally identifli^le in- 
fonnation collected, mamtaijied, or used 
under this part is no longer needed to 
pi'OMde educational services to the child 
flJUTlie mformation must be de- 
stroyed at the request of the parents. 
However, a permanent record of a stu- 
dent'5 naiiie. address, and phone number, 
his or her grades, attendance record, 
classes attended, grade level completed, 
and year complpt^d may be >naintained 
without time limitation. 

(20USC 1412(2}(D). 1417(c) ) - ' 

Comment Under s^tion 12la673. the per- 
sonrJly identifiable information on a handi- 
capped cliUd may be retained permanently 
unless the parents request that, it be de- 
stroyed. Destruction of records is the best 
rn-otection a^ain^t improper and unauthoi- 
ized dLsclo-.ure However. <he records may 
be needed for other purposes. In informing 
parents about their rights under this ac- 
tion, the agenc> should remind them that 
the reeoi'd5 may be needed by the child or 
tiie parents for social security benefits or 
other purposes If Lhe pareiitb request that 
the information be destroyed, the agtyncy 
may retain the mformaUon in pargraph {if) 

'% 121a. 574 Cliildroirs rislils. 

Tlie State- educational agency shall 
include policies and procedures in its 
annual program plan regar.dlng the ex- 
tent to which children are afforded 
rights 0^ privacy similar to those af- 
i;orded to parents, taking into consider- 
ation ihe age of the child and typfe or 
severity of disability. . 
(20 use 141S(2)(»>, , 1417(e).) 

Comment >rj\e that under the regulation's 
for the Family Educational Rights and Pri- 
vacy Act (45 ePR 99 4(a) )» the rights of/ 
parents regarding education records are 
transferred to the student at age^lS. 

§ 12'la.375 Kiiforroinont. 

The State ^educational agency shall 
describe m its annual program plan the 
policies and procedures, incfludliig sanc- 
tions, which the Sitate uses to insure 
that its policies and procedures are fol- 
, lowed and that the requirements of tlie 
^*»Act and the regulations in this part are 
met. 

(20 us C. 1412(2) (D); 1417(e) .) 

§J2la.376 Omco of Etlucnlion. 

If the ^Office of Education or its au- 
thorized representatives collect any 
personally . identifiable information 
regardmg handicapped children which 
♦is not subject to 5 U.S.C. 552a (The Pri- 
vacy Act of 1974), the Commissioner 
shall apply the requirements of $ U.S.C 
sectiorti^52aib> (lJ-(2>, (4)--(ll) ; (c) ; 
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(d>, (eUl). f2\ (3>fA>. CB\ and fD>. 
(5X-(10);/h); ^(m); -ahd'^n). and the 
regulations implementing those ^provi- ^ 
sions in Part 5b of this title. 

(20 use 1412(2)(D), 1417(c)) 

4 ^ Office of Education Procedures 

§ 12^1 a. 300 Opporluuily' ijur a hearing. 

Tlie Commissioner gives a State edu- 
cattonTit~jrirency reasonable notice and 
ah opportunity for a hearing before'^ 
taking any of the followmg actions: 

(a> Disapproval of a State's annual 
prcMrani plan under § i21a 113 of Sub- 
part B. 

ib» Withholding payments from a 
State uVid€»r H21a.590 or under section 
434(c) of the General Education Pro- 
visions Act. 

(c> Waiving the requirement under 
§ 121a 589 of. this subpart regai'ding' 
supplementing and supplanting with 
funds provided under Part B of the Act. 

(20 use 1232c (t). 1413(a)(9)(B). 1413 
(c): 1416) , i; 

§ 12 la. 581 Floiirinf: paiioT. 

The Commissioner- appoints a Hear- 
ing Panel consisting TJf not less than 
/three persons ,to conduct any Clearing 
under 5 121a 530 of this subpart 
(20 use I232ctc). 14^l3(a) (9) (BX. 1413 
(c), 1410) . ^ 

§12111.582 Ilc.irinp: pro<*<*diires. - 

(a>a) If the Hearing Panel deter- 
mmes that oral testimony would ► not 
^ materially assist the resolution of dis- 
puted facts, the Panel shall^ give each 
party an opportunity for presenting the 
case: 

U) In whole or m part in writmg, or 
ifu In an informal conference before 
the Hearing Panel. 

ii) The Hearnifi^Panel shall give each 
party : 

u) Notice of the issues to be consid- 
ered (li this notice has not already been 
given) ; and ^ 

(il) An opportunity to be represented 
by counsel. 

<b) If'the Hearmg Panel determiiiejs 
that oral testimony would materially as- 
sist the resolution of disputed facts, the 
Panel sharti give «ach party, in , addition 
to the requfr^ments under paragraph (a) 
<2> of this 'Section: 

il> An opportunity to obtain a record 
of the proceedings; 

i2) An opportunity to present wit- 
nesses on the party's behalf; and 

(3 J An opportunity to cross -exfthiine 
witnesses either oc^Wy o^ with written ' 
questions. 



1413(a)(9)(B); I4l3 



(2?) U,S.C 1232c(c), 
(e);. 14^6 ) 

§ 121a.50.'> Initial (UH-iMon; final Jo<;i- 
sioii. 

(a) Tlie Hearing Panel shalKprepare 
an initial written decision whi^Kincludes 
findings of fact and the concluslDTiS'Based 
on those facts- 

(b) The Hearing Panel Shall mail a 
copy df the initial decIsionTto each party, 
(or to the party's counsel) and ^fo the 
Commi^ssioner, with a notice that each 
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party has an opportunity to submit writ- 
ten comments regarding the decision to 
the Commissioner within a specified rea- 
sonable time. 

<ci The initial decision p^f the Hear- 
ing Panel is^ the final d^l^ion of the 
Commissioner unless, within 25 days 
••rffter the end of the tii^ie for .receipt of 
written comments, the Commissioner m- 
, forms the Panel in uritmg that the deci- 
sion Is being reviewed. » 

(d) Review by the Commissioner is 
bf^ed on the decision: the written record, 
if any, of the Hearing Panel proceed- 
ings, and written comments or oral argu- 
ments by the parties. 

<e) isro decision -under this section 
comes final until it is served on the State 
educational agency or its attai»ney. 



(20 u^c 
1416) 



1232c(c), 1413(aM0)(b). 1413k); 



to the availability of a free appropriate 
public education for ^11 handicapped 
children, including: 

^1) The total Current expenditures for 
Tegular edu<;ation programs and special 
education programs by function and by 
source of funds (State, local,*and Fed- 
eral) for the previous school year, and 

<2> The full-time equivalent member- 
ship of students enrolled m regular pro-'" 
grains and m special prpgram.s in the 
previous school year. | 

(i"^ The .Commissioner considers the 
information which the State provides 
under paragraph (d). and (e) of this, 
.section, along with any additional in- 
forination Yte may reqpest, or obtain 
through on-site reviews of the State's 
ettucation programs and records, to de- 
termine if 





all children have available 
. ^ to them a free appropriate public educa^ 

WaLrv>^f requirrinriit ro. tion, and if SO. the extent of the waiver. 
thasfcllllu ^ Mipplaut. ; (g) The state may request a hearing 
^ >under §§ 121a.580-121a.583 with regard 

'd^edtio»S^i3<h,-*<9> <B> and to any final action by the Commissioner 
)-(Efpi|) of»^\^!^ct, State and^ under this section. 
[5^atiQiiaT/M#^l^ must in- ' 
'Jl^^m^W^- I^rpvided 

following findings only after reasonable 
notice- aiijfl an opportunity {6r a hearing 
under 121a 580-121a 583 to the State 
educatiOHtrnrgency involved (and to any 



, _?%r*jflnd^Tocal 
«od '^<ii'i^We ^uc^tibn of 
il^JrDn. TlfiJ^'in^iio Case to 
osefSidlQ an^ }0ctt\ hmds. Be- 
ji/undi?"liT?t5^opriated f6r fis- 
cal y($a^l979('and fpr eaclfi following ns- 



(20V^C 14lMc)(3): 14J3(a)i9MB) ) 
Ua) Tlie Commissioner may make the 



^ca^i^ ij «4iu eacii lojiowmg ns- local edanational agency affected bv anv 

local^ucaiional agencjes:^t:See § 121a.' ' * ' ' 

372.) * 17 ^---^ 



j — If ^he State provides clear and 
ConvlncinAevidence that all handicajiped 
children h.W available to them a fre^ 
appropriate Yublic education, the Com- 
missioroer mjw waive m part the require- 
ment underactions 6l3(a>(9>tB> and 
614(a) (2) (B^(ii) of the'Act if the Con>- 
misslOher concurs with the evidence pro- 
vided by the State.' 

(c) a State wishes to request a 
waiver, It must inform the Commissioner 
in writing. The Commissioner tiien pro- 
vfties the State with a fhianc§ and mem- 
bership report Jonn which, provides the 
basis lor the i-ftfcest. 

(d) In its r^ouest for a waiver, the 
State shall inclUde the results of a special 
study made by. th^v§t«t©stp obtain evid- 
ence of the availability of a free appro-*- 
priate public education to all handi- 
capped children. The special study must 
include statements by a representative 
sample of organizations which deal with ' 
handicapped children; and j)arents and 
teachers of handicapped child re n!"^elat- 
ing to the following areas : ' 

(1^ The adeciuacy and comprehensive- 
ness of the State's system %r locating, 
identifying, and evaluating handicapped 
children, and 

(2) The cost to parents, if any, for 
education for children enrolled in pub- 
lic and private day schools, and in public ' 
and private residential schools and in- 
stitutions, and ^ 

C3.) The adequacy of the Staters due 
process procedures: ?. 
. (e) In -Its /equest fdr a waiver, the 
State shall include Qnan^data relating 



il> Tha,t there has been a failure to 
o^mply sub^it^ntially with the provisions 
^ section 612 and 613 of the Act, or 
^ That in the administration of the 
annual program plan there islti failure 
to comply with any provision of tins part 
on with any requirement in the apt)lica- 
tion of a local educational agency ap- 
proved by the State educational agency 
under tKe annual program plan. 

(bV After making either of the find- 
ings in paragraph Ca) of thi^ section, the 
Commissioner: 

<1) Shah, after notifying the. State 
educational agency, withhold any -fur- ' 
ther payments 'to the State under this 
part, and * 

(2> May, after .notifying the Sta^te 
educational agency, withhold further 
payments to the State under the Federal 
programs referred to in § 121a.l39 of 
Subpart B which are within his jurisdic- 
tion, to the extent that funds under those 
programs are available for the provision 
of assistance for the edupatlon of hand^;- 
capped children. . 

^ ^c) If the C;pmmission<ir withholds 
payments under paragraph (l^ ^f this 
section he may determine: 

d') That withholding is limited to pro- 
grams or projects under the annual pro- 
gram plan, or portions of it, affegted by 
the failure, or 

• (2> That the State educational agency 
must not make further pajonents uhder 
Part B of ttie Act to specified local educ^- ' 
tional agencies affected by the failure. 
(?OU.S.C. 1416(a).)* 



§ 12 1 a. 39 1 Hoiiii^tating pa}tu<^it8. 

Until the Conimissioner. is satisfied 
that there is no longer any failure, to 
comply \^ith the provisions of. this part, 
as specified m ^ 121a.590(a) : 

< a > €^0 f urth^er payments shall be 
made to the State under this part or 
under the Federal programs specified hi. 
section 613ia)(2> of.Uie Act which are 
within hLs jurisdiction to the extent 
that funds under^ those programs are 
avaimble for the provision of assistance 
for the education of handicapped chil- 
dren, or ^ 

( b > Payments by the State edticational 
ai^ency under tins part shall be limited 
to local educational agencies wUOse ac- 
tions did not cause or were not involved 
m the failure. 

► (20US.C 1416(a).) , 

§ 12 la. 592 Public notice Iiy Sf.ilr •and 
local educational agencies. 

Any State educational agency and local 
educational agency which receives a no-v 
tice under § 121a.590(a) shall by means 
of a ptiblic notice, take any necessary 
measures to inform the public within the, 
agency's jurisdiction of the pendency of 
the action. 

(20UJSC 1416(a) ) • ^ 

§ 12 la. 59.3 Judicial rc\ie» nf (ioninii^- 
««ioner^s final action on aniniul pro* 
^raui plan. 

If any State Is dissatisfied with ,the 
Commissioner's final action with respect 
to its annual program plan submitted 
under Subpart B, the State may under 
sectmn 616(b) of the Act, within sixty ' 
days after notice of the action, file a peti- 
tion for review of that action with the 
united States Court of Appeals for the 
circuit in which the State is located, 
(20 US.C. 1416(b) ) 

Subpart F — State Administration 

State Educational 'agency 
Responsibilities-, General 

§ I21a.^00 Responsibility for all educa- 
tional program^. ♦ 

<a) The* State 'educational agency is 
riSsponsible for insuring; 

(1) That the requirements of this pari 
are carried out; and 

That each educational program 
for handicapped children administered 
within the State, including each pro- 
gram administered by any other public 
agency : 

< i > Is mider the general supervision of 
thQ persons responsible for educational 
programs' for handicapped children in 
the State educational agency, and 

(ii) Meets education standards ot the 
State educational agency (ihcludii^g the ' 
requirements of this part).* 

lb) Tlie State must comply %ith para- 
graph (a) of this section through State 
statute. State' regulation, signed agree- 
ment between respective agency officials, 
or other documents. 

(20 U.S.C. 1412(6).) 

Comment, nie requirement Jn § 121^^.600 
(a) is taJtf^ essentially verbatl^ fr6m s«c- 
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tion 612(6) of the statute and reflects the 
desire of the Congress for a central point of 
responsibility and accountability In the edu- 
cation of handicapped children within each 
State With respect to Stat© educational 
agency responsibility, tl>«-sSenate Report on, 
Pt4 94-142 includes txie f<illo\\ing sUite- 
nient<i. v 

This pro\Lslon'Ls included spec4fically tp^ 
asaiiie a single line of responsibility *Uh re'-' 
fjard to the -education of handicappecl ch li- 
cit on. and to assure that In the Implemen- 
tation of all provisiohs of this Act and In 
carrjing out the right 'to education for hai.d- 
icapped childien. the State educational 
agency sliall be the re&ponsiDle agency • • *. 

Without this requirement.^ there Is an 
a»dkatioii of respoilslbility fo/the education 
oaiiandicapped^'chlldren Presently, In many 
State*;, responsibility Is divided depending 
, upoH^he age of the handicapped child, 
sources of funding, aiid type pf services^ de- 
livered While the Committee understands 
that different agencies may. in fact, deliver 
ser\ices., the respqu^bllity mi^t remain In 
a central agency overseeing the education of 
handicapped childrejx, •so that failure to de- 
liver s(?rvices or the violation of the rights 
of handicapped children is squarely the 
responsibility of one agencj i5>en:ite Report 
No 94-168, p 24 (1975) / 

In meetfu^ the requlremeiiU of this sec- 
tion, there are a number of a roptable op- 
tions which may be adopted, including' the 
follov^'ing 

(1) Written asreehients are developed be- 
tween respective State agencies concerning 
State educational agencv standards and mon- 
itoring These agreements are binding on the 
local or regronal counterpai U'^ of ea^i Siat^e 
agency - , ^ 

12) The Governor's Oflice issues an ad- 
ministrative direclJlfe establishing the State 
educational agency responsibilit> «* 

(3) State law. regulation, or policy desig- 
nates the State educational agency as re- 
tvponsible for establishing standards for all 
educational programs for the handicapped, 
and includes responsibility for monitonn^fc. 

(4) State law mandates that the State 
educational agency is responsible f«->r all edu- 
cational progr^ims 

§ 12ln.60l Monitoriii;; .tmJ <\.i!u.(tion 

Each State educational agen(*j- shall 
*<a) Undertake monitoring and evalu- 
ation activities to insure com'pliance of 
all public agencies vvithift ^^le State with 
the requirements of Subj^arLs* C. D. and 
E. 

(b> Develop procedures (Including spe- 
cific timelines) for monitoring and 
evaluating public agencies Involved In 
that education of handicapped children. 
These procedures must include: 
( 1 ) Collection of data and reports , 
{ 2 > Conduct of on -si te visits , 
(3> Audit of Federal fund utilization: 
and — 

(4) ComparisoH-of a sampling of In- 
dividualized education programs with the^ 
programs actually provided. 
. (20UJ5.C. 1412(6); 1[4l3(a) (11).) 

Comment- In carrying out the requlr&- 
ments of paragraph (b) of this section, State 
educational agencies could Include addi- 
tional procedures, stich as Involving parents 
or representatives of parent organizations In 
on-site visits and other monitoring activities. 
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§ 121a/>02 Adoption of complaint pro- 
cedures. 

(a) Each Starte educational agency 
^hall adopt effective procedures for re- 
viewing, mvestigating, and acting on an^ 
allegations of substance, which may be 
made by public agencies, or private indi- 
viduals, or organizations, of actions taken 
by any pubhc agency that are contrary, 
to tlie requirements' of this part. _^ ^ 

cb) In carrying out tlie requirenieiits 
in i>ara^raph (a) of this section, -th<^ 
■State educational agency shall' \ * . 

( 1 ) Designs^*, specific individuals 
\^ nhm the agency w ho are responsible for 
implementing ,the requirements; 

i2> Provide for negotiatiWis*-fe«cTmical 
as5ii)lance activities, and'olher remedial^ 
action to achieve compliance: and» 

(3) Provide for the use of sanctions.- 
mcludiug the wjithliolding of Part B 
jfundiin accordance with § 121a. 194 
(20 U S C 1 U2{6) ) ' { 

^r&§t>oF Funds *' * 

§ r21a.620 I'cclcr.il funtl> for Sl.»tc a<l- 
ininNlration. 

A State may use fi\e per cent of the 
total State allotment m any fiscal year 
under Part B of the Act. or $200,000, 
whichever is. greater, for administrative 
co.sts related to carrying out sections 612 
and 613 of tlie Act. However, this amount 
cannot be f,i eater than tlie amount which 
the State may use under § 121a 704 or 
^ 121a 705,. as the case may be. 

<20 us C Mil (])) . (C) ) ' , 

§ 12Ja.62i \Houublr ru.ts, 

(a) Hie State educational agency may 
use funds under § 121a 620 of thi&^ Sub- 
part for: — \\\ 

(1 ) Admmistration of the annual pro- 
gram plan and for planning at/tTife State 
level, including planning, or assis^^mg irx 
tlie planning, of programs or projects foR 
the education of Iiandicapped children; 

(2) Approval, supervision, monitoring^ 
and evaluation of the effectiveness of 
local programs and projects for the edu- 
cation of handicapped children; 

(3) Teclinical assistance to local.edu- 
cational agencies with respect to the re-' 
quirementrof this part; ^ 

(i) Leadership seiTices for the pro- 
gram supeiTision and management of 
special educatioh activities for handi- 
capped children; and » 

(5) Other State leadership activities; 
and consultative services. 

(b) The Stale educational agency 
shall use the remainder of its funds' 
under § 121a. 620 In accordance with 
§ 121a.370 of Subpart C. * 

(20USC 1411 (b). (c).) 5 

/ State Advis6ry PaiIkl 
§ I2IR.65O EstaMishmcnt. 

(a) Each State shall establish, In ac- 
cordance with the provisions of this sub-* 
part, a State advisory panel on the 
education of handicapped children. 
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(b) The advisory panel must be ap- 
pointed by the Governor or any other 
officlgtr authorized' under State law to 
make those appointments. 

(c) If a State has an existing advisory 
paneLthat can perform the functions In 
§ 121a 652, the Stsite may modify the 
existing panel so that it fulfills all of the 
requirements "of this subpart, ihstead of 
establishing \i new advisory panel."^ 

<20'USC Hl3^a)(l2) ) 

§ )2 in. CmI -Membership. ^ ^ 

(a) The* membership of the St^te ad- 
\i.sory panel must be composed of per- 
sons involved in or concerned with the 
ediipatlon of handicapped children. The 

^membership must include at least one 
^person representative of each of tlie fol- 
jpw:ing groups: 

cl> Handicapped individuals. 

C2) Teachers of handicapped children. 

K3) Parents of handicapped cliildren. 

(4) State and local educational 
officials. 

(5) Special education pro*gram admin- 
istrators. 

(b) The State may ext^and the advi- 
sory panel to mclude additional persons 
in the groups listed m paragrapli (a) of 
this section and representatives of other 
groups not listed/ , ^ * ' 

(20 USa\l413(a>\(12) ) , 4. 

Covinii'nt Tlji)- ifiembcrslilp of tiie State 
advisory pAnel.'as listed in paragraphs (a) 
(l)-(5); Ls teqiilred ih section 613(a) (12) of 
the Act A3 H^idicatdd' in paragraph (b), the 
composition of the panel and the number of . 
members may^be expanded at the discretion 
of the Sta«te. In adding to the membership, 
consideration could be given to having. 

{\y An appropriate balance between pro- 
fessional groups and consumers (l e . parents, 
ddvocat^s, and handicapped Individuals); 

(2) Broad representation within the con- 
sinner-ad\ocate groups, to Insure that the In- 
terests and points of view of \arious parents. 
ad\ocates and handicapped. Individuals aro 
appropnaLely represeated, » 

^3) Broad representation within profes- 
sional groups (e g , (a) regular education per- 
sonnel, (b) speciHl educators. Including 
teachers, teacher trainers, and administra- 
tors, who can properly represent various 
dimensions In the education of ^.andlcapped 
children, and (c) appropriate related services' 
personnel)"; and 

(4) Rcpre^ontathes from other State ad- 
visory panels («furh as vocational education) . 

If a state elects to maintain a small ad- 
visory panel (eg, 10-15 members), the panel 
Itself could take steps to Insure that It (1) 
consults with and receiveb Inputfe from vari- 
ous consumer and special Interest profes- 
sl6flai groups, and (2) establishes commit- 
tees for particular short-tornx purposes com- 
posed of representatives from those Input 
groups. ' 

§ 121if.652 Advisory panel functioiK. 

The State advisory panel shall: 

(a) Advise the . State educational 
agency of unmet needs within the State 
In the'^ education of handicapped chil- 
dren: 

(b) Comment publicly on the State 
annual program plan and rules or reg- 
ulations profKwed for Issuance by the 
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• Sra^te regarding the education of handi- 
capped children and the procedures for 
distribution of funds under ^Is part; 
and ^ 

ic) Assist the State in. developing 'and 
leportmg sucli information and eva^ua- 
lion$ as may assist the Commissioner m 
the performance ol hLs re.sponMbiIities 
uiider section 61^. 

(20 use 1413(a) (12) ) 

«a) The advisory panel shalf meet as 
often as necessary to conduct its busi- 
ness. 

<b» By July 1 of each yeaf. the ad- 
visory paiiel shSir^niaiTiit an annual re- 
port of panel activities^^nd suggestions 
to the State educational egencjrr This re- 
port must be made available to the pub^ 
lie in a manner consistent with other 
' public reporting requirements under this 
part. 

<c) Official mmutes must be kept on 
all panel meetings and shall be made 
available to the pubhc 6n request. 
^ (d> All advisory panel meetings and 
afeenda items must be publicly announced 
prior to the meetmg, and meetings must 
be open to the public. 

(e) Interpreters and other necessary 
services must be. provided at panel meet- 
ings for panel members' or participants 
The State may pay for these .services 
from funds under § 121a. 620. 

<f) The advisory panel shall ser^e 
without compensation but the State 
must reimburse the panel for reasonable 
^nd necessary expenses for attending 
meetings and performing duties. The 
State may use funds under'? 12la.620 for 
this purpose. 

- (20 VBC. 1413(a) (1^)") 

Subpart G — Allocatton of Funds; Reports 

Allocations 

§ I2|a.700 .Special (Icfiiiilion of ' llir 
trrni .Slate. 

Fop the purposes of § 121a. 701, § l2la.- 
702. and §§ 121a.704,^121a.708. the term 
"'State" does not include Guam, Ameri- 
can Samoa, the Virgin Islands, and the 
Trust Territory of the Pacific Islands, 
•t^o use Uii(a) (2) ) 
§ 121a.701 .State 4MititlriHriit : fornnila. 

(a). The maximum* amount, of the 
grant to jvhich a State is entitled under 
section 611 of tiie Act in any fiscal y^ar 
is equal to the number of handicapped 
children aged three through 21 In the 
State who are receiving special education 
and related services, miHtipUed by the 
applicable percentage, under paragraph 
^b) of this section, of the average per 
pupil expenditure in public elementary 
and s?;condary Schools \n the United 
States. 

^b> For the purposes of the formula in 
paragraph (a) of this section, the appli- 
cable percentage of the average per pupil 
expenditure in public elementary and 
secondary schools in Jhe United States 
for each fiscal year Is; -» 
-'a) 1978—5 percent, 

(2) 1979—10 percent, 

\ 
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i3) 1980—20 percent, 
(4) 1981—30 percent, and 
<5) 11&82, and foF each fiscal year "after 
1982,40 percent. < 
(20tJSC 1411(a) (1) ) 

<c) For the^ purposes of this' section, 
the average per pupil expenditure m pub- 
lic elementary and secondary schools In 
the United States, means the aggregate 
expenditui-os duMng the second fiscal 
year precedmg the fiscal year for which 
the computation \3 made (or if satisfac- 
tory data for that year are not available 
at the time of computation, then during 
the most recent preceding/iscal year for 
which satisfactory data are available) of 
all local educational* agencies In the 
United States iwhich,Tor the purpose of 
this section, means the fifty States and 
the District ^f Columbia) , plus any direct 
expenditures by the State for operation 
of those agencies (without regard to the 
source of funds from ^which either of 
those expenditures are made) , divided by 
. the aggregate number of children ' in 
average daily attendance to whom those 
agencies pi'ovided free public education 
during thatijreceding year. 
{20USC. X411(B)(4) ) ^ 
§ I21a.702 Miiiitatioii> and rveKihioiis. 

^a) In determining the amount of a:, 
grant under § 12la.701 of this subpart, 
the Commissioner may not count: 

• ( 1) Handicapped cliildren in a State to 
the extent that the number of tliose chil- 
dren is greater tlian 12 percent of the 
number of all children aged five through 
^17 in the Stater - 

<2) Childr^ with specific learning dis- 
abilities to the extent that the number 
of those children is greater than two per- 
cent of the number of all children aged 
five through 17 m the StafeT and 

(3) Handicapped children who are 
counted under section 121 of the Ele- 
,mentary and Secondary Education Act of 
1965. 

(b) For the purposes of paragraph (a) 
of this section, the number of children 
aged five through 17 m any State sliall be 
determined by the Commissioner on the 
basis of the most recent satisfactory data 
available to him. 

(20 use 14ir(a)(6) ) 

§ 12 la. 703 Hatahle rrdiutioiis 

^a) General. If the sums appropriated 
for any fiscal year for making payments 
to States under section 611 of ' the Act 
are not sufficient to pay iafuU the total 
amounts to which all States are entitled 
to r^eive for that fiscal year, the maxi- 
mum arhount which all States are en- 
titled to receive for that fiscal ye^r shall 
be ratably reduced. In case additional 
funds become available for making pay- 
inents for anSlfscal year during which 
the preceding^sentfence Is applicable, 
those reduced amounts shall be increased 
on the same basis they were reduced. 

(20USC. I4n(g)(l).) 



ducett, and m which additional funds 
have not been made available to pay in 
full the total of tlie Amounts under par* 
agraph (rg of this secition, the State edu- 
, cational agency shall -fix dates before 
which each . local ^educational agency 
shall repprt to Uie state the amountW 
funds available to it under ^this pa 
which It estimates it will expend. 
. <2) The amounts available under par- 
agraph <a)(i) of this section, or any 
amount which would be available to any 
other local educational agency if it were 
to submit an application meeting the re- 
1 quirements of this part, wlilch the State 
I educational agency determines will not 
be used for* the period of Its availability, 
shall be available for allocation to those 
local educational agencies, in the man- 
ner provided in §121a.707, which the 
State educational agency determines will 
need aild.be able to use additional funds 
to carry out approved programs. 
(2(DUSC Hll(g)(2) ) 
§l^f^.70t Hold harpiless pro>is,iou. 

No 'State Shall receive less than the 
lamount it received under -Part B of the 
Act for fiscal year 1977. 

(20 U.SC. 1411 (a)(1) ) ^ ^ 

§ 121a.705 \vitIiiii-State distributum: 
H'sr^l >ea\l978. 

Of the funds Reived under I21a.701 
of this subpart by any State for fiscal 
year 1978: , ' \ 

<a) 50 percent r^ay be used by the 
State in accordance VUh the provisions 
of 5 12la.620 of Subpan F and § 121a.370 
of Subpart C, ^nd \ 

ih) 50 percent shall be .distributed to 
local educational agencies ''In tlie State 
m accordance r^with § 121a.707. 
f20USC 1411(b)(1) ) ^ 

§ I21a.706 Withiii-Statrdihlrilnilioii: fiji. 
cal year 1979 and after. 

Of the funds'received under § I21a.7ai 
by any state for fiscal year 1979, and for 
each fiscal year after fiscal year 1979: 

^a) 25 percent may be used by the 
State -in accordance with § I21a.6fi0 of 
Subpart F and § l2la-370 of Subpart C 
and 

<b) 75 percent shall ^be dlstrlUuted to 
the local educational agencies in the 
State in a^^ordance witli § 121a.707. . 
C20US.C 1411(c)(1).) ' , 

§ 121.1.707 \AiVJk\ e<lurati(mul ajjriirv 
(iititlnnnitii; formula. 



ih) Reporting dates for local educa- 
tional agenda and reallocations, 

(1) In any fiscal^year in \whlch tjie 
State entitlements fiave been ratably Je- 



From Uie, total amount of funds avail- 
able to all local educational agencies, 
each local educational agency is entitled 
to an amount which bears the same ratio 
to the total anaount as tiie 'number of 
handicapped chridren aged thre^ through 
21 in that agency who are receiving spe- 
cial education a^d related services bears 
*to the aggregate number of -handicapped 
children aged three through 21 receiving 
special education and related services in 
all local educational agencies which a^)- 
ply to the State educational agency for 
funds under Part B of the Act. 

*(2GUUS.C. 1411(d).) 
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§ 121a. |08 Reallocation of local c<luca- 
tionul agency funds. 

If a State educational agency deter- 
mmest that a local . educational agency 
IS adequately providing a free appropri- 
ate. public education to all handicapped 
chiidreii residing in the area served by 
the loc£Cl agency with St^te and local 
funds otliervvise available to the local 
agency, tlie Stjate educational agency 
may reallocate funds (or portions of 
those funds which are not required to 
provide special education and related 
services > made available to the local 
agency under § 121a 707, to other local 
educational agencies withm the State 
which are not adequately ^ providing 
.spcgul education and related "services to 
ail handicapped children residing in the 
areas -served by the other local educa- 
tional agencies. , 
(20 U S a 1414^e).) 

^ 42 hi.7Q9 Pay mollis lo Secretary of In- 
terior. 

Id) The Commissioner is authorized** 
to make payments to the Secretary 6f 
the Interior according to the need for 
that assistance for the education of 
handicapped children on reservations 
service^ by elementary and v secondary 
schools operate!^ for Indian children by 
tile Department of the Interior. 

(b) The amount of those payments for 
any fiscal year shall not exceed one per- 
cent- of the aggregate ampunts available 
to all States for that fiscal year under 
i'arfe'B of the Act. 

• (20 V.S.a 1411(i)(l) ) 



April 1 of each year the number of handi- 
capped children aged three through 21 
residing ii^ the State who are receiving 
special education and related services. 

(b) The State educational agency shall 
submit the report pii forms provided by 
the Confmissioifer. 
(20 U.S.C. HlUa).(3) ) 

Comment, It is very irrfportant 4o under- 
stand that this report and the requirements 
that relate to It are solely for allocation pur- 
poses The population of children the State 
may count for allocation purposes may differ 
from the population of chlldrep to whom the 
'state must make available a free appropriate 
public educatl9n. For example, while section 
611(a)(5) of tlie Act limits the number of 
children who may be counted for allocation 
purposes to VZ percent of the general scftool 
population agei five through seventeen, a 
State might fm^ <?hat 14 percent (or some 
other percentage) of Its children are 
handicapped, 'Inl that case, the State. must 
make free appropriate .public education 
availaWe to al^-A)f those handicapped chil- 
dren. 

j l?1ni7tfl Annual report of children< 



§ I21a.710 Entillcmeiils lo juriMlittions. 

(a) The jurisdictions to which this see-, 
tion applies are Guam, American Samoa, 
the Virgin Islands, and the Trust Terri- 
tory of the Pacific Islands. 
. (b> Each jurisdiction under paragraph 
(a) of this -section is entitled to a grant 
for the purposes set forth' in section 601 
(c) of the Act- The amount to which 
those jurisdictions are so entitled for any 
fiscal year shUll npt exceed an amount 
equal to 1 percent of the aggregate of the 
amounts available to all States under 
this part for that fiscal year. Funds arp- • 
propriated for those jurisdictions shall be 
allocated proportionately among them on 
the basis of the number of children aggd 
three through twenty-one in each juris- 
diction. However, no jurisdiction shall re- 
ceive less than $150,000. and other alloca- 
tions shall be ratably reduced if 
necessary to insure that each jurisdic- 
tion receives at least that amount. , , 

(c) The amount expended for adminis- 
tration by" each jurisdiction under this* 
section ^hall not exceed 5 percent of the 
amount allotted, to the jurisdiction for 
any fiscal year,, or $35,000, whichever Is 
greater. 

(20 use I411{^) ) 

Reports 

§ 121a.750 Annual report of children 
acrvcd^-report requirement, 

(a) The State educational agency ^all 
report to the Commissioner no lat^ than 



served — information required in the 
report ♦ 

(a) In its report, the State educational 
agency shall imsJude a table which shows: 

(.1; ni,e' number of handicapped chil- 
dren receiving special education and re- 
la tei^ervices oh October 1 and on Febru- 
ary 1 of that school year, and the average 
of the numbers for'Uiose two dates; 

(2) The number of those handicapped 
chil(}ren ^vithin each disability category, 
as defined in fhe definition of "handi- 
capped chUdren" in § 121a.5 of Subpart' 
A; and , 

(3) The number of those handicapped 
children within each of Uie following age 
groups: 

- (i) Tliree through five; 

(II) Six tlirough seventeen; and 

(III) Eighteen through twenjby-one. 

(b) A child must be counted as being 
in the age group -corresponding to his or 
her age on the date of the count: Octo- 
ber 1 or February 1, 51s the case may be. 

(c> The State educational agency may 
-not report a child under more than one. 
disability categoiy. 

(d> jif a handicapped child has more 
than one disability, the State educational 
agency\shan report that child in accord- 
ance with the following procedure. 
. (1)A child *who is both deaf and bhnd 
' must be reported as '*deaf-bUnd." 

"(2) A child who has more than one 
disability (other than a deaf -blind child) 
must be reported as "multihandica'pped." 

(20 U.SC. 1411(a) (3)V 1*11(A) (5)(A) (II); 
1418(b) ) 

§ 121a. 752 Annual report of children 
served— —cerlifiealion. 

The State educatlon&l agency shall ln«- 
elude in its report a certification signed 
by an authorized official of the agency 
that the information provided is an at- 
curate and unduplicated count of handi- 
capped children receiving special educa- 
tion and related services on the dates in^ 
Queslion, * • * ^ 

(20 U.SLC- 14n(a)(3), I417fj>).) 



§ 121a.753 .\nnua! report of children 
'* served— criteria for counting ehil- ^ 
dreii* 

(a) The State educational agency may 
inclujie handicapped cliildren in its re- 
port u ho are enrolled in a school or pro- 

,gram which is operated or « supported by 
a public agency, -and which either: 

(1) Provides them with both special 
education and related' services; or v, 

(2) Provides them only with special 
educatior^ if they do not need related 
services to assist tiiem in benefitting from 
t^hat special education. 

(b) The State educational agency may 
not;inclUde handicapped children in Its 
riJi^Si; who : * 

( ^ Are not enrolled In a school or 
program operated or supported by a pub- 
lic agency; 

(2) Are not.provlded special education 
that meets State standards; 

(3) Are not provided with a related 
service tlQi^ they need to assist them in 
benefitting from special education; 

(4) Are counted by a State agency un- 
der section 121 of the Elementary and 
Secpndary Education Act of 1965, as 
amejided; or 

(5) Are receiving special education 
funded solely by the Federal Govern- 
ment, However, the State may count 
children covered under § 121a. '186(b> 
of Subpart B. , ' • 

(20 U.SC. 1411(a)(3), 1417(b) ) , 

Comment. 1. Under paragraph (a), the 
State may count handicapped children In a 
Head Start or otlier preschool rfirogram op- 
erated or supported by a public agency if 
those children are provided special education 
that meets State standards. 

2. ''Special education/' by statutory defl- 
nltVqn, must be at no cost to parents. As of 
^September 1, 1978, under the free appropriate 
public education requirement, both special 
education and related services "iftust l^e at 
no cost to parents. < 

There may be some situations, however, 
where a child receives special education 
from a public source at no cost. b\it whose 
parents pay for the basic or regular educa- 
tion. This child may be counted. The QfRce 
of Education expects ithat there would only 
be limited situations where special educa- 
tion would be clearly separate from regular 
education — generally, where speech therapy 
Is the only special education required by the 
child For example, the ChUd might be in a 
regular program in a parochial or other pri- 
vate school bXit receiving speech therapy In^a 
program funded by the local educational 
. agency. Allowing these children to ^pc 
counted will* provide incentive (in addi- 
ction to complying with the legal requirement 
in section 613(a)X4)(A) of the Act regard- 
ing private schools) to public ageilcies to 
.B^rovlde services to children in private 
sahoGls. since funds are generated in part # 
on the Ija^l^ of the numbT of children pro- 
A^cd special education and related servic<^s. 
Agencies should understand, however, that 
wl^ere a handicapped chUd is R^aced in or 
referred to a public or private school for.edu- » 
cationaV purpofee^ special education includes 
the; entire educational pro-am provided to- 
the-child. In that case, parents may not bo 
charged for any*part of the, child's. education. 

•A ^tate may not count Indian chUdren 
on or near reservations and children on mili- 
tary faciUties if I't provides them no special 
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education If a State or local educational 
nt?ency is responsible for sei^ving these chil- 
dren,' and does provide them special educa- 

• tioii an^i related services, they may bo 
ryunted. 

S I2la»75|* Annual roporl' of children 
syrnMl^-other ro*>ponsibiIines of ihc 
Shito e<IncanonnI tigenc). 

111 addition to meeting the other re- 
jTiUireufients m this subpart, the State 
educational ageflcy shall: 

<a> Establish procedures to be used by 
local educational agencies and other edu- 
cational institutions in counting the 
number of handicapfjed children^receiv- 
mg special education and related 
Services; 

cb> Set dates Sy which those agencie§ 
i^^d institutions must report to the State 
educational agency to insure that the 
Stat^ complies with § 121a.75Di&) ; 

(c) Obtain certific^ion from each 
agency and InstituUonttiat an unduplf* 
,cated and accurate count has been made; 

<d> Aggregate rthe data from the count 
Ob tamed from each agency and. institu- 
tion, and prepare the reports required 

• under this subpiart; and 

^e) Insure ' that dOGUmentatlon Is 
malntamed which enables the State and 
the Commissioner to audit the accuracy 
of the count. 

120US.9 1411(a) (3), 1417(b) ) 

, Comment, states should note that the data- 
required in the annual- report of children^ 
served are not to be transmitted to the Com- 
missioner In personally Identifiable form 
States are encouraged to collect ^hese data 
in nou-persoiially identifiable form. 

Appen ddc A — Analysis of Final Recttlaxiok 
(,46 CFB Part 121a) tJnder Part B op the 
Education of tub Handicapped Act 

These regulations set forth requirements 
to be followed by States and localities if they 
are to rjpclve funds under part B of thp, 
Educati» of the Handicapped Act The reg- 
ulationl^over matters such as the identifi- 
cation. locationT and evaluation of handi- 
capped children, the provision of fre^ 
api>r^priate public education^ th^ eslabiish- 
ment of a fmi educational opportunity coal, 
the count of hanaicapped children for allo- 
cation purposes; priorities in the uke of , 
Part B^^funds; the proper use of part B funds; 
the deiielopment of an individualized educa- 
tion prlferam, .the creation -of a comprehen- 
sive perjspnnel development system, proce- 
dural sfueg^mrds i(e.g. rfght to notice and 
i;onduct of hearings4 , methods to guarantee 
public paVticl patio 11, and details about State 
nnnual program g^ans and local edULational 
agency, api^lications. 

JflfrLATioNSiUp Between RFOirLAnoNS Under 
Part B aV;d Regulations Under Section 
504 

The regulations under .'>ettion 604 of the 
Rehab^Utation Act of 1973^ (45 CFR Part 84, 
.published at 42 FR 22675. May 4, 1977) deal' 
w-ith nondlscriminaUoa on the basis of 
handicap and basically require that recipe 
ients of Federal futids prpvide equal oppor- 
tunities to handicapped persons (for exam- 
ple, that they mpet the needs of handicapped 
persons to ^ the same extent that »the needs 
of uonhandicapped persons are met). Sub- 
part D of t^he section 504 regulations ( "Pre- 
school, 9|unentary, and Secondary Educa- 
tion") «Kins requirements very slpiiiar to 
tho^eja-P^Tt B of the Education of the 
Handfcflfcped Act. 



RULES AND REGULATIONS 

^ Basically, both require that handicapped 
persons be provided a free appropriate public 
education; that handicapped Students be 
educated with nonhandicapped students to 
thb . extent appropriate; that educational 
agencies identify and locate all unserved 
handicapped children; that evaluation pro- 
cedures be adopted to injure appropriate 
cla.ssiflcation and educational services; and 
that procedural safeguards be established. 

In several respects, however, the sectihn 
504 regulations are broader in coverage than 
Part B For example, the definition of • handi- 
capped person" and "qualified handicappea 
person" under section 504 covers a broader 
population than the definition of ' haudi- 
cappfid-ChiiOr^ui;'— u4idf>F-43aYt B. Under the* 
Part B definition, a h'andicapp'eilxhild is a 
child who has one of the impairme^s listed 
In the Act. who because of that iippj _ 
requires special eduQation and related serv- 
ices. Under section 504, a handicapped person 
is a person who has -a physical or mental 
Impairment that substantially limits one or 
more major life activities, has a record jof 
that type of impairment, or- is regarded as 
having that Impairment (5 84 3(J)). 

The regulations for section 504 also deal 
with a nuniber of subjects not covered by the 
Part B regulations (for example, barrier-fre« 
facilities and program accessibility; employ- 
ment; postsecondary education aild^eaith. 
welfare and social services). On tlv& other 
side, Part B contains*a substantial number 
of administrative requirements not included 
under section 504 (for eitampie, afinuai pro- 
gram plans and local applications) and re- 
quires more detailed propedures and, policies 
In many Instances (sAch as due proce^ 
^^ocedures). , ' 

In several instances, the section 504 regu- 
lations specifically reference where a require- 
ment majr be m^t by complying with % 
requirement undet Part B. For example, 
5 84.33(b) (2), dealing wlth^approprtate edu- 
cation, cites implementation of an individ- 
ualized, education program as one means of 
meeting the requirement Section 84 33(d) 
has a September 1.. 1978' outside " date for 
providing ait appropriate education to quail-' 
handicapped persons (conforming to the 
timelines In part B). Section S4 35(d) indi- 
cates that a reevaluation procedure con- 
sistent vith the Part B requirements is one 
means of, meeting the reevaluation require- 
ments under sectior^ 504. Section ft4 36, deal-* 
ing with due process requirements, indicates • 
that compliance ip^ith the procedural safe- 
guards In Part B is one pneans of meeting 
those requirements. 
It should be noted that the term free 
.appropriate public education' (FAPE) has 
differeut mcai\ings under ,Part B and eec- 
tion 504 Jffir e'xampie,^der part B, "FAPB" 
Ls a btatutory term which requires .special 
edULatioii and related services to be pro- 
vided la iuiordance with an i«%^viduailzed 
education- progr£tm However, under section'. 
504. each recipi^t must provide an educa*- 
tion which tnc;Judes "the'provislon of regu-^ 
lar or special education and related aid^ and 
services that (i) are designed £o meet In- 
dividual «(liK;ati6nal needs of liandlcapped 
persoiih a> adequately as the needs p( non- 
handicapped persorils are met • • 

There is iJfso a anajor diflference between 
Part B aiid thi section 504 Regulations con- 
ceriiihg the matter of exclua^on of handi- 
capped children from schooL As of the ef- 
fective date of the Seotic^n -504 regulations 
(June 3, 1077), exclusion of liandicapped 
children from school constitutes a violation . 
of those requirements. However, under Pari 
B| Slates are not required to S9rve all handi- 
capped children aged 3-18 \mtil Septer^er 
1, 1978. As stated In Appendix A of^the sec- 
iion 504 regulations: , 



The EHA* requires a free appropriate edu- 
cation to be provided to han41capped chil- 
dren "no later than September 1, 1978," but ' 
section 504 contains no authority for delay- 
ing enforcement To resolve thirf problem, ^ 
new paragraph (d) has been added to § 84 33. 
Section 84 33(d) requires recipients to 
achieve Jull compliance with the free appro- 
priate . public education requirements of 
I 84.33 ao expeUitloubly as possible, but in 
no eveat liuer than September l, 1978. ThiV- 
provision also makes clear that, as of the 
effecme date uf thf^ regailation,-iio recipient 
may ^clude a qualified "handicapped child 
from Itti educational* program. Tliis provi- 
bioii^ a^a/iist exclusion is -consistent with the 
urdcrerf providing services set forth in sec- " 
tlsinr 612^3) of the EHA, which plac^ the 
lighest priority on • providing servfces to 
handicapped children who are i^ot receiving 
an education. 
« 

Part l2Ia-^AssisTi<Nc£f to States^for 
feni CATION OF Handicapped Children 

SUBPART A — GENERAL 

t 

Subpart A se'ts forth the purposed and ap- 
plicability of these «i^uiation{5 auMiiciii^s 
definitions of statutory^ terms (e^ Tir^o})- 
propriate public edufetion, speciaj^. ^uca- 
tiott. and related service5i^ and defini- 
tions related to those terms'* * ; 

The following comments were received re- 
garding Subpart A. . 

APPLICABILrtT OF REGUI.ATIONS TO STATE^^ LOCAL 
' AND PRIVATE AQENClES (§ 12ia.2)'*J ^ 

Commerit: A comnienter felt tha^l^^* 
Statement regarding the applicability of thef. 
regulations waa not clear, and shouji be re- 
vised to Indicate that the reqiSements 
apply to any public agency serving Th audi - 
capped children, even if the ftgency does 
not receive Part B fund?. , ' 

Response: A definition of ''pubUc agency" 
has been added to the ^regailat^ons The de*- 
finition incjudes all political subdivisions 
in the State that are responsible for edu- 
cating handicapped children. 'Throughout 
th<v regulation, the term "public agency" 
has been used to make it cleac where the 
requirements do n6t apply only to State 
and local 'educational agencies. In addition, 
an expianatpry comment was added after 
secCTon 12ia 2 to make it clear that the re- 
quirements i^hder Part B are binding on 
each public agency in the* State tKat has 
direct or delegated authority for the educa- ' 
tlon of handicappjed children, regardless of 
Whether tliat agency receives Part B funds. 

DEFINITIONS (§| 1 2 la 4-1 ? la. 

Co Mi ttient Hundreds of comments ijvere^e- 
ceived regarding definitions In the proposed 
rul^s Comme lifers requested £hat n^w defi- 
nitions be added, or sought changes in ex- 
Istijig definitions, especially definitions of 
v^arioiis disability categoHes and the various 
types of^related servlc^. In many Instances, 
revisions were sought to conform to tlio most 
Cecent definitions adopted or ufted by pro- 
fc6.siohai associations. • ^ . * 

Rcsponsei' Definitiofi;j of terms used In the 
regulations are taken from various, statutes; 
Congressional reports, or material? j^ovlded 
by prof^ional associations and o:ther 
groups. Where appropriate, the Offlco of Edu- 
cation has attempted to in^jorporate changes 
recommended by jcommeriters, and haa made 
other chayjges to ciarif^ the dennitions. hi ^ 
addition, the foUdwing new terms wero 
addedf ' ' ^ 

Definitions of "deaf-blind" and' "niulti- 
hanjdicapped" were tfcddtfd because these arc 
i^ognlzed ciVtegpprtee. of hajidicapped chil- 
dren In most Statce. 

« A* definition 6t '^quallfiea" wa« added • lA 
trder to be abie'to*tise a consistent term Ux ' 
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referring*to the qualiflcatiuns o( the vanuus 
personnel. ' 

Tlio doflnltton. of "hoiidicapped children' 
has been modified only by making cer.taln 
clarifying chafiges. Although some com- 
menters requested additional changes in the 
definitions of tlie various disability cate- 
gories, it is felt that the definitioaj> in this 
rogiiiation must closely conform to current 
usag^ Au the States and professions. 

The related services definition was ex- 
panded rto inctude*"school health services 
In addition, clmnges were made ni the defi- 
nitions of tlie individual terms included 
under 'irelated services ' terg., psychological 
services J-and recreation) to conform to rec- 
onimenaattons of professional associations. 

SUJ^PARt B — STATE ANNUAL PROGRAM PL\NS AN'D 
LOCAL APPLICATION'S 

Subpart B includes the requirelneuto re- 
lating to State anjiual program plans, local 
educational agency applications, participa- 
tion by the Bureau of Indian Affairs, and 
public "participation. 

Two new sectfSns (sections 121a 150. and 
121a 239) have been added to require as- 
surances from the State educational agencies 
and local educational agencies that t^e pro- 
gram under Part B w-ill bo operated in com- 
pUance with the section 504 regulations, in- , 
clifdlng the requirements under .section* 600 
of the Education of the Handicapped Act re- 
garding employment of qualified handir 
capped individuals In programs assisted 
under the Act. (The Office for Civil Rights 
has been delegated authority for enforcing 
section 606 ) 

A substantial number of commenters were 
concerned with the' folloj^'lng major Issues 
In this subpart: (1) the amount of data 
requlr^of State and local educational agen- 
cies; (2) the excess costs, nonsupplantlng 
and comparability requirements, and (3) the 
, public partlcipatfon requirements. In ad- 
dition, as with other subparts, many com- 
menters objected to statutory requirements 
and sought Interpretations of the statut^ 
and regulations. 

\^"" AnNTAL PROGn\M PlAN^ 

CONDITION OF ASSISTANCE ISUXU-O) 

Section 434(b) of the; Geneial Education 
Provisions Act (GE^A), as amended by Pub. 
L. Q3-380, requires each State to submit (1) 
a general application containing five assur- 
ances, and (2) an annual program plan for 
each Office of Educa^tlon program under 
'Which fiiTids are * provided *to local educa- 
tional agencies through, or under the super- 
vision ' of? the State educational ' agency 
Under Section 434(b), and the implementing ' 
regulations (45 CFE lOlb, Subpart B), the 
general application andTn annual program, 
plan take the place of a Sate plan fpr-Pact 3 
(45 CFR lOOb.19). F 

The five assurances re/uired under sectioi^ 
434(b) of the GEPA cover proper "Adminis- 
tration, fiscal control and accounting, re- 
ports, supplanting, and submission o< the 
annual program plan. Where Part B con- 
tains iplacL requirements'»co\erii^ the same 
aubject matters, subml^ioa of those plan 
requirements is satisfied by the State's sub- 
mission of the general application. They do 
^not ^ia\e to be submitted as part of the 

* annual plan. The -Part B 'plan provisions 
which do Hot h^ve to be ^ubmTtted in the 

' annual program plan are referenced In 45 

* CFR § 100b 17(c) (2) (tv). Note that' a sub- 
stantive section on tl^e nonsupplanttng re- 
quirement for local jeaUcatlonal agencies is 
set out in S 12iE^.230. 

Under 45 C^H lOOb.l8(cK material may be 
'lji<H)rporated by rtfferenc^ in an annual pro- 

* gram plan If the material is in A document 



previously approved by the Commlsslqner 
and on file in the Office of. Education, This 
should save some paperwork, particularly In 
the years after the first annual program plan 
(for school year 1977-1978) Is submitted un- 
der these regulations. . 

The provisions to be Included In the an- 
nual program pfan for Part B'are set forth 
in J§ 121a 120-121a 151 of these regulations 
(which include the conditions of eligibility 
^nd the State plan requirements under sec- 
tions 612 and 613 of the Act and section 
434(b) fl) (B) (11) of the GEPA (which re 
quires each annual program plan to "set 
forth a statement describing the purposes 
for which PederaVi fund3 will be expended 
during the fiscal year for which the annual 
program plai^ls submitted")). 

approval; disapproval (§ i2ia iis) 

The* following Is clarification about the 
submission of draft annual program plans 
for review by the Office of Education and how 
this would affect the Issuance of grant awf^fd 
documents: ^ 

A State educational agency may^ elect to 
send a copy of Its proposed anntial^fcrcigram 
plan to the Commissioner for technical as- 
sistance purposes at the same time that the 
plan Is being made avaiIable\for public com- 
ment Howpvet^>funds cannot be obligated by 
a State before the date on which Its official 
adopted plan Is received In substantially ap- 
provable form by the Federal Government 
(See 45 CFR I00b35.) 

Example; A State educational agency's 
proposed plan for a' particular school year Is 
received by the Bureau of Education fc^.tlwst,, 
Handicapped ,on June 1 Its official plan Is 
received on August 1 When BEH approves the 
plan (eg, September 1), the State educa- 
tional agency will receive a grant award 
' document which will show August 1, as the 
earliest date of obligation under that plan. 

LflEtiUf. PERIOD, OF ANNETAL PR^*PRAM PLAN 
(§ I2ia 114) ^ > 

Tlie office of Education Is proposing to ii5?e 
the period July 1-June 20 for State Qnnuai 
program plans In those programs where ap- 
proprlatIo;is become available' for obllgatldn 
by the Federal Government each J«ly 1 (the 
so-called "advancq funded" programs). The 
purpose of this Is to meet the statutory re- 
quirement for an annual program plan cover- 
ing a 1^-month j)erlod and atf the same time 
to conform as clc^ely a^' possible t6 the regu^ 
lar school year. However, even If the proposed 
procedure Is adopted, the obllga^lonal period 
of State and local agencies for funds from 
"Hny fiscal year woifld not be changed. If a 
State submltd Its annual. program plan and 
receives its grant.on the earliest possible date 
(July n, the funds are available for obliga- 
tion at the State* and local Itfvel for 27 
months, subject to submission or extension 
of the annual program plan for the following 
y^&T. MThis period Includes the 12-mo»th 
carryover provision under the Tydlngs 
Amendment. See 45 CFR lOOb.55 (pbllgatlon 
by recipients) ) poi* example. If a State re- 
ceived Its grant for fiscal year 1978 on JXily U 
1977, the funds would be available fpr obliga- 
tion at the State and local^ level from July 1. 
1977 through September 30, 1979. Tlie rules 
which govern when an an^tual program plan 
becomes effective, and State and local au- 
thority to obligate the Federal funds are 
located In 45 CFR Part AOOb,. Subpart B. 

PUBLIC PARTICIPATION (§ I2ia I20> 

/Comment pommenters wanted this sec- 
tion to be expanded to require the States to 
describe In detail a number of additional spe- 
cific steps to^be taken iri complying with the 
public participation requirements of the Act. 
For example, they wanted States to develop 



a roster of Interested persons to whom plans 
and other documents would routinely be 
sent. TJie commenters felt that these steps 
would be necessary to Insure full public 
participation. w 

Response: Requirements have been added 
(In §§ 121a.280 et seq ) to spell out In more 
detmi the State's d^Ues regarding public 
partlclpatlotr»ln develqpVnent jof the annual 
program plan (for example. Indicating in the 
notice of public hearings of the plan the 
timetable for developing the f nal jilan and 
^*»^ubmlttlng it to the Commissioner). AVe- 
qTh^jawjt has abo been added to specify 




must be available for comment 
a follo>wlng th^datfe iioUce is 



thrf 
at 

given 

Another revised section indicates that the 
public par tlclp citron requirement^ for .local 
educational agencies *are to be comparable to 
those required of the Stat^, except that pub- 
lic hearings are not required (5 121a 234). 

FL LL FDUCATIONAL OPPORTUNITY COAL REQUIRE* 
* MEN'TS <§§ I2ia.I24-I2ia.I26) 

Cojrnnent. "Commenters disagreed, about . 
the amount of data which should be required 
under this (and Ather) sections. Some com- 
menters sought t^have the regulations re- 
quire a gubstantlat amount of additipnal 
data (about the po^latlon of handicapped 
children and their placements)! — <yn the 
grounds that it Is need^ for effective moni- 
toring. 0,thers sought to have the amount yf 
data to be*reported substantially reduced as 
unnecessary and fulfilling no useful' pui- 
pose. 

Jiespome: Tha final regulations eliminate^" 
the data requirements In pr<M)osed section'^ 
12 la. 24(a) 'for school year K)T7-1978. Since 
the funds fpr FY 1978 became available for 
obligation by the Federal government on 
July 1, 1977, the States began submitting 
annual program plans Sot school year 1-977- 
1978 before these Regulations w ere published 
Therefore, it would be Ina^^jproprlate to Im-. ^ 
pose a retroactive data requirement. No sub- 
stantive change has been made In the data 
requirement for school years* 1978-1979 and 
thereafrer. The 6n[?ce of Education believes- 7 
that the remaining amount of data sought 
Is necessary and adequate to provide Infor- 
mation on what and how children are heliig 
served Additional Information may De sought 
on a case by cas^ basis from each State* 
wlierQ necessary to monitor complla^yce with 
Part B, Ih addition, requirements have been 
added to Subpart F to Increase each State 
monitoring and eiiTorcement obligations. 

Cojnment Commentem requested that the 
data ^requirements regarding- personnel 
nee<led' to meet the fulHeducatlonal oppor- 
tunity goal Include various otlity professional 
groups, such as physical tliera^ilsts, or use 
terms currently accepted by the "professions, 
• such as "therapeutic recreation specialists** 
rather tiian "recreation therapists. 

i2c5pon.sr.' These changes have been , made 
to cover the various personnel who provide 
special educatldn or related services and to 
use terms currently recognized by the ap- 
propriate prpfessional associations. 

Local Educational Agency Applications 

PARENT INVOLVEMENT I2ia.226> 

Commen^ Commenters wanted the regu- 
latloiLS to recfoilre the establishment of a par- 
ent advisory commfTtee In each school c^a- 

Rpspbnse: No change has been made. Ex- 
tensive public and parental participation lA^ 
already required under sections 121a 226 ^nd 
121a,234. , i A 
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tXCESSs COST BEQUIRti^lENTS (f § 12ia 182- 
12ia.l86) 

^Conm-nt A substantial numi&er of com- 
meiit^rs requestecTqlarificfttion and explaiia- 
iioii of the excess ccist requirei^ent. 

Response- The section on excess cqsts ha^ 
been broken out into five sections for easier 
reading Section l^a 184 specifies thftt< a lo- 
cal educational-4*^ncy mu.stspeftd a certaiii 
minimum amount for the education .of han- 
dicapped children before Part B funds may ' 
be used A detailed example of de'temuntng 
the minimum amouiit lollo. o ic\ised sc^^tiuu. 
1218 184. 



J^ON'SVPPLANTINC ^JiD COMPaU\bLE SERVICLS 
(§§ 12ia 230"l2ia 231) 

Comment a substantial number of com- 
mentcrs requested clarification of these re- 
quirements. Some commenters proposed* de- 
, tailed procedtfres ajid urged that the regu- 
lations require the reporting of a substantial 
amount of data to monitor compliance with 
these requlremeiits. Some commenters felt 
the comparability requirement should be met 
by comparing expenses fdr i*egn^ar and special 
education 

Response: These sections have been sub- 
stanWally revised to* attempt to explain 
these requirements. Detailed proccdxires and 
reporting requirements are not^opted at 
•this time because local Educational agencies- fIJfe 
are otheru'ise required to maintain audltsible 
records to document their compliance vrit}\ 
these and other requirements. 

Regarding nonsuppl anting, the regulation 
provides that the requirement applies to to- 
tal aggregate funds and particular ^ts. A 
local educational agency meets the require- 
ment if (1) the total anjouiit or^verage per 
capita amount of State and^ocal school funds 
budgeted by the local Educational agency 
for expenditures in the^cuxrent fiscal year 
for the education of handicapped children 
Is at least equal to the M>tal amount or 
average per capita amount of State and local 
schpol fuuds actually expended for their 

^ ediffcation in, the most recent preceding fiscal 
year for whlph Information is a\'allable A1-' 
lowances may beT made for decreases in en- 

4 rollmeht of handicapped children and un- 
usually large amounts of funds expended 
for long-term purposes (jionstructlon) ; and 
(2) Part B funds are nAyused to displace 
State or local funds^for an^l^iartlcular cost. 

Tlie Statutory requlremeift for c6m- 
parablllty is implemented by prohibiting a 
l<ical eduQational agency from using funds 
under Part B to provide services to handi- 
capped children, unless the agency uses State 
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Subpart b. Th© requirement for local cdu- 
caUonal agencies to be consistent with the 
ann^ial program plan Is set ^orth in section 
121a,236. 

J- • * . 

APPLICATION FROM SFCRETAKY OF INTERIOR 
* (Hl2ia 260-12ia 261) * 

. The-.o sections hdve been re\MUten to clar- 
ify that the annual apjillcatlon ^y the Secre- 
tary of the Interior for schools operated for 
Indian children must meet the applicable re- 
qVitenieiits of section 614(a), Include other 
material as agreed to by the Commissioner 
"Jtnd the. Secretary o^ the Interior, and meet 
monitoring and pubhcpai ticipa^ion require- 
ments. 

PUBLI9 PARriCIPATlON ' ' 



l.c Lo:r.ments on Section I2la rio 
SrsPAR^ C— Services 



aSd local funds to provide Tervkis to fhwe , f, 'h2.S^h^°S' t"^ '^e "proup. This revision 
dUIdreii Which, taken as a wSe/are at^ to Maximize the number ol 



chfldren which, taken a whnle» are at 
least comparable to services provided to oth- 
er Handicapped children in that local edu- 
cational agency. This should insure that 
handicapped children who receive services 
.with Part B funds are t^:eated equally with 
handicapped children who do not receive 
services with Part B fui«ls. It would be too 
difficult to make an flkectlve comparison 
between special and regular education. The 
concern of th^ commenters who asked for 
this comparison should be met by^ the^^ex- 
ces4^ xo6t requirement, which provides that 
a local ^ucatlonal agency must spend a 
minimum amount, o'rj the average, for each 
of its handicapped children. 

^'Comment'^ C6mmenters requested that the 
regulations make It clear that the local ap- 
plications must meefthe requirements im- 
posed on the State In Subpart B. 

Response: A section has been added to 
make it clear that eech local application 
•musj include additional procedures and oth- 
er information %hich the Stat« educational 
ftgency may require in order to meet the 
State annual program plan requli-ements in" 



S.ubpart C contains regulations governing 
tije major service components required under 
P;art B of the Act, These include free appro- 
priate public education, the full educational 
opportunity goal, priorities in the use of Part 
B fuhds. individualized education programs 
direct ^rvicesby the State edffcatlonal agen- 
cy, and the. state comprehensive svstem of 
personnel development 

FRp APPROPRIATE Public Education 

FE APPROPRIATE PrStlC EDL'CATIO^ REQUIRE- 
MENTS (§§l2ia 300-12ia 303) 

Covnnent" CQmmenters disagreed with th© 
mjerpretatlon of "State law, or practice" In 
the proposed regulations Some commente/s 
felt the exception- to Uie requirement to 
make free appropriate public education 
(PAPE) available to children tn the age 
ranges three through five and 18 through 21 
applies only if state law (or a coyrt order) 
specifically prohibits services, or only 'if the 
State's practice fe to provide services to less 
than a majority of the State's handicapped 
Children. Others felt the requirement does 
not applv to the loVer and upper age ranges 
unless the state Is fn fact serving all non- 
Jiandlcapped children in those age ranges. 

Response The requirement has beeh re- 
•drafted to clarLfy the use of the exception 
and to insure at a minimum thit handi- 
capped children in any or these ag^nanges 
are served to thft extent nonhandlj^ped 
children are served (to be conslsten^i with 
nondiscrimination, requirements under rpp- 
t Ion 504). ^ 

Section I21a^00 (*TImeUn«ss for free ap- ' 
proprlate public education") breaks "prac- 
tI66" down by indb/Idua| public^ bgency, dis- 
ability category, and age group. This revision 



handicapped children aged 3-^ and 18-2X 
who receive services.. It should redXice the. 
reluctance of agencies wishing to serve chll- 
dren in those ago groups, because services to 
a few handicapped children will not require ^ 
services tp alt handicapped children in all of 
the disabilities.. ' 

Section 121a;300 also Includes an^amend- * 
ment designed to Insure that each time a 
public agency elects to serve ^ handicapped 
child, the child rec0iv^ the full range of 
rights*and services, whether or not PAPE is 
mandated for that age range, 

TOEE APPROPRIATF PUBUC XDlJCATION * 
MF.THODS AND PAYMENTS (§ 1 2 la 30 1<-1,21 a^03 ) 

Commerhi^ Commenters disagreed on which 
agencies or parties^ should bear the costs 
educatinf4fa handicapped child, especially 
room and board costs. Commenters Bought 
clariflcatlon^ft|when the costs must be borne' 
by the State^flpdcal educational agency. 

Responsex The proposed regulation on- 
methods and costs for PAPE (prx>poeed 
ri21a^01 ) has been redr^ifted and expanded 
as follows: 



( 1 ) A new paragraph has been Added* to 
section iciaaol, \vhich sitates: ''Nothing In 
this part relieves an insurer or similar third 
party from an otherwise ^lid obligation to 
provide or to pay for services provided lo'a 
handicapped child." , 

(2) Section 12U302 states that if place- 
ment in a public or private residential pro- 
gram is necessary To provide -iPAPB to a 
handicapped cliiid. the program (including 
,non -medical care and room and board) 
ii^iist be atno cost to ihfe child's parents. 

Both p^fctese changes have been made to 
conform ^Bthe regn]atlon^» jmpiementing 
sectioit 50'!^ 

Other Changes A new section 121a 303 
has been added regarding the proper func- 
tioning of hearing aids. This s^Uon Is based 
on a special study conducted by the Qfliee 
of Education.- ("The Condition *of Hearinj^ 
Aids as Worry by Children in Public Schools ' 
GPO publication date Summer. 1977) . 

Fni^ EDUCATIONAL OPPORTUNITY GOAt 

<5$ iSia 304-12ia 306) ^ , 

Tlic statutory terms ''fre^ *^proprlate 
public education*' and /'full educational op- 
portunity goal" are distinguished- in this * 
regulation as follows; 

"Free appropriate public' education" 
(EAPE) must (1) be made available t<rall 
handicapped children within the mandated , 
time lines and age ranges set forth in tli<> 
Act, and (2) include, special. education and 
related services which are proVi^ed in accord- 
ance with an individualized education pro- 
gram. *^ 

"Full educational opportunity goal" is 
broader in scop© than "PAPE," It Is an all- 
encompassing term, which XI) covers all 
handicapped children aged .birth through 
twenty-one, (2) includes a basic planning 
dimension (including malting projections of 
the ^tlmated numbers of handicapped chil- 
dren). (3^ permits eadh agency to establish 
Its own Umetabie for mee&ng th« goal, and 
(4)v calls for the provision of addlUonal 
facmu©4;«p4fsonnel, and cervices to fiirthw 
enrich a handicapped child's educatlonSi* 
opportunity beyond that mandated under 
the TAPE" requh-ement. The terrii "goal" 
means an end to be sought^ Howeyer, wlille 
an-agency may never achieve Its goal la the 
abs<rtute sense, It must be committed u> im- 
plenientlngr this provision, and mxxst be in 
compliance with the policies ai^d procedures 
m the Annual Program Plan under'thts pro- 
vision. Further, the afeencr is not* relieved 
from Its obligations «un^er thh "FAPE'* 
requirement^ . ^ • . 

The p5pposed rule on ftill educatlonarop- 
portunlty goal has been revised as foltows- * 
Proposed paragraph (a) <Proeram options) 
tL.'^?^-* ^^^^"^^^ proposed paragraph 
(b) (Non-academic services) is now H21a- 
306. A -new 5i21a.304 has beeir added which 
(1) requires each state edycatlonal agency 
to Insure that each public agency establishes 
• and ingplements a goal of providing fulf edu- 
cational opportunity to all handicapped cfiji 
dren, and (2) authorizes State and localj&u- 
cational agenciesHo use Part B ftmtrTTo^o- 
vlde the facilUies, personnel and services 
necessary to meet the goal.. • 

A cornment has been added following sec- 
tion 12la.304 which potnts to Congressional 
Interest In having artistic and cultural activ- 
ities Included In programs, supported under 
this pai-t, subject to the priorities. 

Comment: Many commenters aJsked that 
additional areas be added to the program ' 
oDtlons rectul^ement (e.g , leisure education, . 
cifltural and perfoi^Ing arts, and occupa- 
tional Education). Other commenters re- 
quested that the term "consumer and home- 
n^aking education" be sijbstltuted for "home 
econom'ics" In or(ler to be consistent with the * 
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vocational education amendments of 1976 
( pub. I^. 94-482) . 

Respon^te: No substantive change was 
made In this requirement. The program op-« 
tlous Included are examples and the list is 
not exhaustive Under the regulation Im- 
p^>mentiug section 504, any prograip pro- 
vided to nonhandlcapped students must also 
be made available to handicapped pupils. 
The language conforming t0 the vocational 
education amendments was added. ^ 

Conimerit Commenters requesUd that ^ 
under the requirement on nonacademic serv- 
ices the term "cocurrlcular" be substituted 
for ■ extrji currlcular" and that intramural, 
extramur.i\, and interscholastlc athletics be 
mcluded in order to Insure consistent use of 
termindlopy as it applies nationally. Another 
coninieuter> suggested that specific language 
-be xincluded regarding participation of ^ vis- 
ually Iban'dicapped persons. ^ 

Response. The suggested ^fnis were not 
adopted. Tnls section confori^s to tfte lan- 
guage^ln the fiijiai regulations under g'ectlon 
* 504. Also, the s^liggested language on visually 
handicapped was not included. This recjuire- 
ment applies to all handicapped individuals, 
uicludlng those with visual handicaps. 

physical' EDUCATION (§l2ia 307> 

Comment Some commenters felt that the 
^ectlon on physical education (PE) needed 
to be*clar>fied, particularly the conditions 
under 'Which a handicapped child would not 
be required to participate In the regular PE 
program, (eg., the child (a) is? ehrolled full- 
time in a separate facility, (b) needs speoially 
designed PE, or (c) the parents and agency 
agree that the child should not participate) . 
The maln^ concern dealt-^with the parfent- 
agency agreement, because It appeared to pro- 
vide a loophole In which a child would not 
be required to palsticipate in any PE^activity. 

Response The siijitement on parent-ageucy 
agreement was deleted With this change, a 
handicapped child attending a regular jchopl 
would participate in the regulas PE pro^ram,^ 
unless the child needs specially, designed pE 
as prescribed in his or her individualized 
educatibn "program (IEPl Parent-agencjr 
agreement is innerejit in Che develpi)metttrbf 
.a child's lEP The decisign as to whether the 
\;iilld should be in the r eg ul a r^S program 
.or receive sl^clally dj^signed^fiis made in 
tho lEP' meeting in whjlcH^hc parent and 



based largely on comments received. (These 
sections have been re numbe;red», starting with 
section 121a.340 ) A summary, oj' these 
changes 4s included below:. 

(f) A definition of iEP has been added 
which states that- the" J^rm * IEP" melius a 
written stat^ement on a handicapped child 
that iS^developed and imptwwtited- in ac- 
cordance with section^^ 121a 341-121^r349 of 
Subpart C.^ ^ a * 

(2) Tlie proposed section entitled, "Scope" * 
has been deleted and tho substance tjomblned 
with the section on ' Staie^ educaJtiolial 
agency resp6ivslbillty." 

^3) The proposed section on 'Local edtl- 
cational aglncy responsibility" has been re- 
• .placed by two new sections ("When lEPs 



pRioarriEs t§ 121a. 521) 

Comment?' J^jCa^y commenters were con- 
cerJaiul; that flrst^^rlority expenditures can- 
not be used for insftrvice training for person- 
nel who cap serve those students, and st^ed 
that such inservlce'tr§lning activities may 
be an essential compoi>e;it toward achieving 
the first priority. 

Response: The proposed rules have been 
redrafted and expanded in order to address 
the ahove concerns /i new section was added 
to make it clear tliat an agency may use 
Part B funds for Inservlce training concur- 
re^Uly 'with placing a flrst priority child 
in bLliuol (in an interim program, if a com- 
ponent at the child's program is missing) y^K^vu i/wu u 
Huwever, tl>o provision of fnsprvrce training^ must be in effect and Meetings ') . 
may not be used as a pre-condition for serv- ^ ^j^g section. on ' ^articipants. in meet- 

ings" has been redrafted to adopt essentially 
verbatim the lail^^uage iBi the Act ^nd to 
add a new^ paragraph on participation of 
evaluation personnel. ^ 

(5) The RToposed section 09 ' Parent par- 
ticipation" has been amended to IncH^^e spe- 



ice to the child 

lhe,int?ent of Congress with respect to the 
cdiu.aU'oii of fir.st priority children is both 
long-standing (dating baclc to Pub L 93- 
aSO) and \cr> cJear, a^refleLted In the follow- 
ing st.-it(inients 



*must be educated 



* Thes6 funds must be 



{ 1 ) The Co^i^ress has a responsibility J^.^^^, provisi6ns regarding' notifying pStenU 
* * ♦ to see that all persons are assured about the IEP meetings, 
eciual oppprt unity. For handicapped chil- rj^^ substance under the proposed sec- 

dren. this means, at the very Ibast, that they ^^^^ on "Content of lEPi' has bVen replaced 

-with the statutory langufige. 

i7)V The proposed . section on 'Private, 
school placements has been reoi^anlzed 
into two sections to conform to the twx> 
groups of pWvate school handicapped chil- 
dren In Subpart D, and h^ been expanded 
■to spell out In more detail the responsi- 
.bilities of State and local educational agen- 
cies In administering this provision.^ 

(8) A new section was added, entitled, 
'TF.P — accountaljfility " 

TIMING OF n:P MEETINGS (§§ l^la 34 2;- 
I?ia3<l3) ' 

CommenU Many commenters felt that the 
final rules should provide more fW^^blHty to 
agencies in terms of when IEP mfiethigs are 
' conducted. * 
Response: The following 1 changes were 
made' in the proptfs%l rules In an attempt 
to clarify this provision. First, the regtxla- 
tions now ^ecify tho dates on which igP's 



iucused in such a v,ay that we are assured 
tiiai ii.uiaiL.\ppcd children ar|^provided their 
right to education " (Congressional Record^ 
Senate, June 18, 1975, p S10969) 

i2j First pnctruy fur spending' under the 
legislation is to providp services for handi- 
capp<^d children who are not now being 
.sel-ved The flexible approach in the Confer- 
pncp Report w^ilh respect to the current flscal 
>car. fibcal year 1977, and fiscal ycar 1978 will 
allow for concentr.itJons. of moneys so that 
thi-i pnoiity can he met" (Congressional 
Record — ^ouse of Representatives, November 
18, 1075 p H 12348') 

(3i ' Tlicre are* millions of children with 
hp.ud cnpping ro^ditlons who are receiving 
\\o services at all. And since we must have a 
place to start, it is 'appropriate that we gfve 
priority to those who ve deceiving no s^rv- 
'ices at all f^rst, and then try to reach those 
with the most severe handicaps who have 
traditionally received only minimal atten- 
tion second " ( Congresfildnal Record — Senate, 
Juno 18, 1975, p 310961) . ^ - 
Comment' Several commentei;s requested 



must be In'^efTecb^Dc^iober 1. J977. and the 
beginning >of eofPh school year thereafter). 
Second, except ror new handicapped chlldreif 
(those Initially evaluated after October 1. 



, >.- ,.. J - clarification regarding whether the require- . , _ ^ ^ 

agency personnel are represented / ^lent^ on the use of funds for priorities apply 19"), the timing- of meetings to deyelop, 

It should be noted that every hanrtlcappe/ ^^^^^^^^ ^mohg local educational agencies' /eview and revise lEI^ls left to the dlscfe- 
child \^ould participate in some typfe^Bfi agency Is serving all of Its first * of each agency. (For a new han<Jicapped 

d mTOve ^rio^itv children, could a i^tate ^glve. that c^"^' » meeting must be held within thirty 
agencvs entitlement, to another agency days of a dft^rml nation that he or she needs 
which is not .'rervinglKl of its first priority *Pecial education) The regulations are 
hildr^n'>) ' \ "* ^ schedule to b6 followed by public 

Response: No change has been.made. Tlie .agencies In meeting the above dates, 
atute does not permit the State to take pAftriciPANTS iit iep meetings (§ 121a. 344) 
awav a locaf educational agency's Part B - ^ ^ \ ^ ^ , ' 
funds solely because f ho local educatlottal ' Comme">it.; A number of comment^r? 
agency Is serving all of its first priority chlN recommended that personnel from speclflc 
d?en. For the llnUted circumstances where a^ disciplines be participants at: lE^ meetings 
local educational/a^encys funds may be real- • physldians. health care persontpl. psy- 

located, see section 121a.70?. - chologlsts, ^nd representatives from other 

... Other changes: A new paragraph fc) has 
an education (defined^ been added to section 121a,331, which pro- 
n" In the regulations) vides that Part B funds cannot be. used for 
preservice training. This addition was made 
to implement Congressional intent expressed 
in Senate Report No, 94-168, p. 34 (1976), In 
which It was stated that funds for preservice 
^training are available under the training pro- 
gram under Part D of the Act, and that Part 
B funds should not be used for this purpose. 

It^DIVIDUALIZia) EOUCATIOH PROCRAM ' 

The roqulrementft cm individualized edu- 
cation programs (lEPs) in Subgart C have 
be^n reorganized and redrafted substantially, 



J/ activity. Specially designed PE could 
jir arrangements fpr a child to participate In 
'^Msome indivlduaj sport or physclal act[ 
(e.gf., weight, lifting, bowling, oj^^==6S^g1s 
or motor activity program 
* Other changes^ ProjxS^d section 121a 204 
(Incidental use of pEif^perty) has been deleted 

pRioarriES in Tafe TCTse of Part B Funds 

As part of the provision on free appropriate 
pubUc education, 5 the law requires each State 
and local educaHpnal agency to establish 
priorities, -first witt^respect to handlcappedy 
children not recelvi« 



as '*fir$t priority chll 
a»d Second with re^spei 
dren, within each 
severe handicaps #hi 
adequate education ( 
orlty children"). Thi 
that, exc^ipt for Stai 
each Sta^ and local 
use Its full entitle: 
accordance with thi 
tlom which Imple] 
qulrements are Incl 
121a,324. 



to handicapped chll- 
blllty. With the most 
are receiving an In- 
flned as "second prl- 
^aw further requires 
i^dmlnlstratlon funds, 
difcatlonal agency muQt 
ont M^der partvB **ln 
prldtlties.** Tho regula*- 
ei>e these priority re- 
in sectlon^S 121a.320- 



agencies,.^ such as Head Start) , Some com- 
menters felt that the meetings shouljfc In- 
clude all 6\Yfct service personnel who worlc 
with a handicapped child 6ther commenters 
suggested cuttl»g back on the numb<^ of 
people whorpartlcipate. 

Response: The flnal regulations only re- 
quire the participants listed In the statute, 
except In th^ case of a chllS who has been 
evaluated fpr the flrst time. (KCHt Par- 
ticipation of evaluation personnels lEP 
meetings Is covered under the next comment- 
response sequence.) 

Generally, living a largft group of t>eopIo 
at an IEP meeting may be unproductive and, 
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very costly, wid could ebS«ntixUiy, defeat the 
purpoe>e of Insuring active, open 'parent In- 
\oivement 

Whftle it !s nece&sary to insult that all 
direct services personnel who work with a 
handicfipped clTlld are informed about and 
ii]K'olve<i in impLemjenting the child's lEP. 
this does not mdkn tl\at they should attend 
the lEP meetings. The niechanism for iasur- 
ing the Involvement of all lEP iinpiementcrs 
is left to the discretion of each agency (eg, 
the child's teacher, or prm*lpal, ^or supei - 
» visor could have ^at responsibility) How- 
ever, this is a basic administrative procedure 
\^hich can handled outside of the context 
of the lEP "meeting. 

The statute does not require all lEP 'im- 
pleraenters to be Involved in the meetings In 
Xaict, the definition of lEP in section 602 1 19) 
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be difficult ^id time cdnsijnlng. One vom- 
menter felt it a as linpomnt ,t^ return the 
general statement requiring agencies to in-^ 
volve parents, but recommenH«t that the de- 
tails in* the parent p^articip^tion sytion be 
deleted f^m the final regulAtion. AnoUier 
comm^piter recommended that the section be 
dropped because it is not required in tlie law 
And is ' •* * * utterly, paternalistic. If a local 
educAtion o.gencv is foolish enough tc^ keep 
inadequate records on transactions uith par- 
ents, u alone stands m je^jpardy, Uierc is no 
damage to parents or to' handicapped chil- 
dren." 

Response The comments have liPt been 
adopted The Office of Education believes thAt 
it Is important to retain this section In tnt 
final regulations, for the following reasons:, 
First, >he secsjWon provides D6ies that allow 



of the Act Includes only four people (eg. a >if^encies to proceed m toudi/Ctini'lLP meet- 
special education provider ^or supervisor.^ the ^mgs m case^ \.here p^ientJfciuaot or v^m not 

attend. Without tVis* au i/ori^a tiun, the lEP 
process might come to aj^ait in some cases, 
since the law states that an lEP must -be 
developed at a meeti:)g with the parents. 

Second, the section us deigned to protect 
agencies by setting the conditrorTs under' 
which they can proceed. — 

Third, the section ib designed to proleLt the 
rights of the parents The dongress intended 
that lEP meetings be utilized as an extension 
of the procedural pcotections guaranteed 
under Pub L 93-38U. However. U the regu- 
l.vtion^ provided an authorization for agen- 
cies to proceed without the parents, there is 
a potentiM problem that the' authorization 
(without documentation) migHt be inappro- 
priately applied in individual cases, which 
could result in pareuti* rights, not being pro-" 
tected. 

Comment A fe\\ comirmfters supge^^ted us- 



teacher. the parent, and the child, where 
appropriate). Moreover, it was the intent of 
Ctongress that lEP meetings generally be 
small. This position ^s reflectQd'ln the fol- 
lowing statement Senator Randolph in 
the June 18. i975 Congressional Record; 

In answer to my colleague, it W3% the In- 
tent, and I believe, I can speak for the sub- 
i^mmltt^e and the committee in this matter, 
that these meetings ♦ ♦ ♦ be small meetings; 
that is, cohfined to those^ persons who Wave, 
natjuraliy an lnten)?o Interest in a particular 
child, 1 e.. the parent or parents, and in some 
oases the guardian of the child Certainly 
the teacher involved or even more than one 
teacher would be included In addition, ihere 
should be a representative of ll!e local edu- 
cational agency •whalp q^If^ed to pr^TVI^, 
or supervise the p^i^io38ifcf. speclall#ffe- 
slgned instruction ^gpmeet the uniqi^e needs 
of handicapped clj[parcn. 

These are tlk. persons that we thought 
nilght'well be ini^^ped. That is why we have 
called them "Indivl^duallzed plannlrtg con- 
ferences**. We believe that they are worth* 
While, and we discussed this very much as* 
we drafted the legislation. 

While very large lEP meetings might gen- 
erally be Inappropriate, there may tie specific 
lnstance^!>where additional participants are 
essential In order to enable other persons 
to be Included, th^ Office of Education re- 
tained a provisionTfom the proposed rules 
which authorized the attendance of "other 
participants; at the discretion of the agency 
or parents/' 

Comment: Some comm enters recommend- 
ed that membA^ of the evaluation te^m 
participate In lEP meeting^ 

Response' A new paragraph haSi been 
added which States, In effect, that an evalua- 
tion person must partttlpat© Jn any lEP 
meetings conducted for handicapped chll- 
<lren who have been evaluated for the first 
time (l.e . the prepiacement evaluation re- 
quh'ed under section 121a 531 of Subpart E) . 
Since the meeting Is Intended to develop an 
e<lucatloa program for the child. It Is essen- 
tial that someone »t the meeting be familiar 
With the chlicTs evaluaflon. 

Comment' Several commenters recom- 
mended that the representative of ^he agency 
bo qualified in the disability area in which 
the lEP Is written. 

Besponse: A comment has been added fol- 
lowing section 121a.344 which suggests (but' 
does not require) that either the teacher 
or the agency representative should be quali- 
fied In the area of suspected disability. At 
the time of tbe meeting, the public agency 
jnay-not yet 'have hired a person qualified to 
provide H>€clal education with respect to that 
suspected disability. 

Comment: Borne .eommenters stated that 
documenting efforts to involve parents would 



because they felt Uiat tkis went .unneces- 
sarily beyond the items listed In the statute. 
Many of the commenters wanted the speciftc 
service areas they represent added to thoilst 
of services to be provided in the EBP. Others 
felt that this went imnecesiarily beyond the 
items listed in the statute. 

Response: The. Office of Education has 
elected to amend this section by adopting 
substantially verbatim the Iai:tf^ge from 
section 602(^19) of the statute. The regula- 
tion retains one clarification from the pro- 
posed rules, that the Individualized educa^ 
tion program must Include related services 
to be provided to the child, as well as special 
education and the extent to which the child 
cai> participate in regular education pro- 
grams Ho\^ever, given the controversy over 
this section and whether It Is appropriate to 
add items not specifically covered'^in tlie 
statute, the Office of Education has decided 
that some experience operating xmder the 
statute would be useful before considering 
whether -further regulations on this point 
would be appropriate. 

lEP — ACCOUNTABILITY (5l2ia.349) 

Cominent: In the preamble to the pro- 
posed rules, a statement was made that the 
IJEJP is not a legally binding document. Many 
cohmienters recommended tliat this state- 
ment should be included in the body of the 
final regulations Other commenters felt 
that the statement needed to be clarifled. 

Response. The Office of Education has 
added a new section, which states. In effect, 
yiat each public agency must provide special 
Oducation and related services in accordance 
wVth a handicapped' child's lEP. However. 
PaVt B does not- require that the agency, the 
tcAcher, or other persons be held account- 



ing surrogate parents if a child's parents ahle if the child does not achieve the growth 
could not attend an lEP meeting. One com- 
menter recommended adding a provision to 
enaljfe the parents to d&ignate a person to 



projected in the written statement. 

Collective Bargaining 



represent them at a meeting. 

Response Tlie Office of Education elected 
not to write regulations on either of these 

suggestions, * - 

First, a Surrogate parent K appointed only 
In accordance with the prpcedtiral safeguards 
Jn Subpart E The provision was not meant to 
apply in sHuaUons when parents are unwill- 
ing to partttipate, or when an agency makes 
unsuccessful efforts to communicate v;lth a 
known .parent. A surrogate parent is ap- 
pointed oui/when the parents are unknown, 
unavailable or the child is a ward of the state. 
Hojvever, a surrogate parent appointed under 
^ appropr^l| circumstancerivould attend the 
lEP meHlHgs and represent the child In all 
matters relating to the provision of a free 
appropriate public education to the child. 
3econd» with respect to parent designated 



Coimnent' Numerous commenters recom- 
mended that the regulations deal with the 
fact that the required participation of teach- 
ers (and other agency staff) In the meetings 
to develop XEPs would require modlflcatton 
of collective bargaining agreements, some 
commenters urged that the regt^atlons re- 
quire additional compehsatlon foX teachers 
to participate In these meetings. T)rescrlbe 
or limit any after-school -hours H^artlclpa- 
tlon, and specify arrangements for relieving 
teachers from classroom duties for the meet- 
ings. . M 

RespOTise: No change has been made in 
the reguisCHon. The requirement for teacher 
participations^! developing lEPs Is statutory.. 
The ~ Commissioner understands that col- 
lective bargaining agreernents and individual 
annual contract^ for teachers vary greatly 



representatives, the Office of Education does loc^ edu(?atloha> agencies and may 



not feel that any change In the regulation Is 
warranted. Parents unable to attend an lEP 
meeting, who are interested enough In tlfeir 
child's education to seek a third pai^y repi^s- 
sentative, would have direct input in develop- 
ing the child's lEP through individual or 
conference telephone call s or oilie r methods 
authorized under paragraph (c> of section 
121a 345. 



or n^y not deal with additional duties and 
compensation for after-hour activities. -In 
some Instances, especially in urbanized and 
highly unionized areas, collective bargaining 
agreements may have to bo renegotiated to 
cover employee participation In lEPs. How- 
ever, this is an area which Is solely within 
the authority of the publlo agency and Its 
employees' {and their union Tepreseutatlve, 



Other changes. A new paragraph (f) has ^hy). it would-be Inapp-opriate an^ be 
been added to require that parents be given yond the scope of the Qommlssl^er's au- 
a copy of t^ lEP on request. This should thorlty to prescribe how this requirement 
help to Insuw^ that the parents •are fully must be met.* Where collective hargalnlng 
informed of twcrogram for their child* »nd agreements must be modified, the public 
will assist themj fn participating in fUture%. agency must negotiate the'approprlate modi- 
fications to comply with the statute. The 
public age"hcy Is also responsible for insur- 
I ing that the lEP meetlriMi are conducted at 

a 'time rccusonably (;onyelueirfr to parents. (In 
aome cases thte mtyr^p during nthool hours'; 
in ojhws, after hours.) Tho agWicy ftlso mtxst 



CONTENT or lEP ({ 12ia.34C) 



Comment: Hundreds of commenters • re- 
•ponaed to this section. Some commenteri 
r«qu^ted that additional eerriceft or otlier 

items] be added. Other commenters t^cqqi^ maiJS Ita^^own arrangements for covering 
mended thatrthe seetlon-bfruharply cut bScZL.filafl«roor& when teachers are absent. 
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DXRC\.T SERvacES BT TinE State ED«^AnoKAL contaluftd In th^ reguiatjons. Conmvits 
ACEKcr ^ / ranged from requests for more specificity to 

suggestions that everything be ^Jcleted except 



Ti^c direct services provision of thl« sub- 
part Includes sections on (1) us« of local 
edticational agency. (LEA) funds, (2) nature 
ftud location of services, (3) use of the 
State's (SEA'S) entitlemeni, and (4) a State 
matc^iing requirement. 

The section on the use of LEA allocations 
fren^mbered section I21a360)' has' been 
rediaft«t-to combine tKe proposed para- 
graphs (a) and (b) Into a single paragraph. 
This paragraph sets out the conditions under 
which an S^A may use an LEA's entitlement. 
, A new paragraph (b) has been a'dded to 
section 121a360, which states that In meet- 
ing the requirements of this section, the SEA 
n%ay provide special education and telQ^cd 
services directly, by contract, or through 
other arrangements. ^ 

A nq^R- paragrJlph (c) been added, 

which repeats the statutory' provision that 
the excess cost requirement does not apply 
to State educational agencies 

Section 121a 360 (Nature and location of 
services) has been amended to correct _aji 
error made In the proposed rule. Tlie pro- 
postd regulation stated tlyit the least restric- 
tive environment (LRE) provisions do ftot 
apply when the SEA provides direct services. 
The amended rule now states that the man- 
ner In which the education and servicesv^ro 
provided m^st be coittl^tent with the re- 
quirements of this pArt (Including Llie LRE 
provisions). 

The regulation on *'State matching" was 
not substantially changed. However, a com- 
ment was added after this section to make 
it clear that the requirement would be satis- 
fied If the State can document that the 
amount of State funds expended on each 
major program ajc^i^ (eg., the comprehen- 
slve»8ystem of persomWl development) Ls at 
least eqi^l to the -expenditure of Federal 
funds In that program area. 

Comment In the preamble to the proposed 
rules under the direct servlces*"^ovlslon, a 
point was made that an LEA would not b© 
In compliance with thc^sectlan 504 regula- 
tions U that agencjt did not make avallal3le 
a free appropriate public eviration (FAPE) 
to all of its handicapped cihldren A com- 
menter. in responding to statement, 
pointed out that the term FAPE has different 
meanings tmder septlpn 504 and Pub. L 
04-142; and, therefore, an LEX would* not 
have to meet tlae requirements of Pub. L. 
94-142 in order to be In compliance wltlv 
section 504. 

Response. Under Part B, "FAPE" is a stat- 
utorj^ term whU^h reonlres services to be pro- 
vided in accordaiJce with an lEP. However, 
' under the section 604 regulations, each re- 
cipient must provide an education which In- 
cludes services that are "designed to meet 
individual educational needs of handicapped 
persons as adequatel^as the needs of non- 
handicapped persons xire met • ♦ Those 
regulation;} state that Implementation of 
an lEP, in accordance with Part B, Is one 
means of meeting the "PAPE** requirement. 
(Note — A more detailed description of the 
relationship between section 504 and Pub. L 
94-142 Is included In this appendix ) » 

Other changes: A new section 121a!372 has 
6cen added to implem?)nt section 611(c)(3) 
of the Act. This section provides tha* the 
nonsuppl anting requirement does not apply 
to the State's expenditure of Its allocation / 
beginning with funds appropriated for Fis- 
cal Year 1979 find for each following fiscal 
year. 



the statutory language. 

The statute Is very clear In requiring that 
a "^mprehenslve system of persorviel de- 
veloimient** bo Implemented in each State 
SlncoVhls is a broafi requirement, chal^ng- 
ing eajh 6tate to reach .out to the expansive 
communfty of agencies Involved in preparing 
per^sonnel to educate the handicapped, many 
of whiclx are private and not under the'con- 
trohof the State, It was felt that a regulation 
was needed that would , provide suflicien| 
informatfbn for the StatjE? and inxplved agen^- 
cies to understand their responsibilities In 
achieving compliance. 

* *• 

SCOPE OF SYSTEM (§ 12ta 380) ^ i 

Co7nmcnt: A commentcr suggested that In- 
servlc© education be available to all special, 
regular, and related servfce personnel. 

Response. Paragraph (a) of section 121ft'.- 
380 was changed to read "the- Inser vice train-, 
ing of general and special educational in- 
structional, related servTceSf and support 
personnel." 

Conitnent, A commenter suggested that all 
persoiinel preparation services be conducted 
in actrodlted Institutions granting advanced 
degrees and that "no less than ten percent 
of the money under this Act be contracted to . 
institutions of higher education.'*- Another 
commenter recoijim.eiided the earmarkln^tof 
a percentage of funds for staff and program* 
development. 

Response: No change has j^een ma^<^n the 
regulations. The Office of^ducation believes 
tiiat each State must have maximum latitude 
in decisions regarding the types of /acllities'- 
and personnel that are used to implement the 
comprehensive system of personnel develops 
ment. 

With respect to targetlhg funds for train- 
ing, the Omce of Education feefs*that such a 
step would be inappropriate at this tlihe. 

Part B is a unique Federal statute In that 
it imposes requirements on States which 
must bo implemented,' regardless of the 
amount of Federal funds "available. Given 
the scope and magnitude of the law, the Of- 
fice of Education believes that each ^tate 
should, hav* maximum latitude in terms of 
how its Part B funds are used to impleiflent 
^ the various* statutory provisions, subject, of 
course, to the pri(5i'lty requirements in Sub- 
part C, * , ^ ' 

DEFINITION OP "API^ROPRIATeI^T A^MJN^^EQUX1TLT 
PHEPAtlED AND TRAINED" (PROPOSED $12ia.201) 



Comprehensive System of Personnel 

DEVEtOPMENT 



CENBilAI«^ i . 

Tlie proposed rules In. this section' creatjKl 
some controversy over the amoiint of detail 



A number of comments^ were rccpl^d on 
the definition of ^"appropriately and ade- 
quately prepared and tr^ned" which was in 
( 121a.261 of the proposed l^les. The defini- 
tion has been deleted in th^ final regulations. 
Instead, the term "qualified" Is usdd, as de- 
fined in' 5 121a. 12i \ 

Comment: A comment^ suggested that 
nationwide certification -requirements bo 
mandated to allow for tf\c mobility of per- 
sonnel, - i 

Response: No change has beeiumade. The 
intent of the Act is td ifisure that all per- 
sonnel necessary, tacairy '(Jut the purposes of 
the Act are qualified. The Act docs not au- 
thorize the establishment of national cer- 
tification standards. 

Comment; A commenter suggested thSit 
early /ihlldhood be required as an area for 
certification. ' - - 

esponse: No change has been made. These 
ionnel must be included under the State's 
ipreh^nsive personnel development sys* 

Comment: Several cortimenters expressed 
the belief that certification should not be re- 
quired for Ml pet^opnel directly serving the 



"ill 



4250& . 

handicapped, or tlmt such a requirement 
A^ould result in great expense for the State, 
Still others felt that competency based sys- 
tems should be used aa^ opposed to the re- 
quirement for ceHiflcatJ.o;^reglstration, or 
licensing. ^ t,* j- 

Response. The^ statutory IKttguage ^'appro- 
priately and ado^ttately prepared and 
trained" has been interpreted, by u%& of the 
term "qualified,'* to mean certification, reg- 
istration, or licensing* These are commonly 
accepted procedures for determining if per- 
sonnel are "appropriately aniT /adequately 
prepared and trained." ' ^ 

PARTICIPATION OP OTHER ^CENCIES AND 
INSTITUTIONS (5 12 1*1 .3^1)' 

*nie comments on th^level and intensity 
of the *'p.articipation'* fequir€^d in this, sec- 
tion ranged from the belieL expressed that 
special meetings on component of the state 
plan are not required In the Act, therefore 
the "participation- envisioned In section 
121a 381 should be eliminated, to the sug- " 
gested, requirement that orgaixlzatipiis not 
only have an opportunity to participate, but 
that they "must participate." The compre- 
hensive system of personnel development Is 
*such a specialized aspect of the Act, necefe-*- 
si^ly Involving agencies not under the Jur- 
isdiction of the State that "participation"* Is 
j f^Uy warranted, though not mandated in 
"•the statute Tlius,* the reflations set a re- 
quirement for the State to insure that those 
agencies with an interest in the prepara- 
tion of personnel for the cducatlC|h of the 
handicapped have an opp6rtunity to par-* 
llcipkate fully in the development, review, 
and updating of the systenl. This Is U reason- 
able requirement, especially considering the 
crlMcal effect the system will have on those 
aoenclos -preparing the, personnel.* Rather ^ 
tfan a burden on the State,. the "participa- 
tion" shotild provide the direct opportunity 
for the State to encourage the development 
of quality personnel preparation programs, 
a factor CT'Sentlal to the provision of a "free 
appropriate public education.*' 

Comment: Several cominenters suggested 
th?lt "representatives from each group bo . 
inclutjed in the planning;' as well as parents. 
One commenter suggested that disability cat- 
egories and groups be listed in the proposed 
ruie.'- 

Response: The regulation has been altered 
to Include representatives of handicapped 
and parent organlssattons. This wording 
should be sufficient to involve all relevant 
groups. 

Comment- A commenter suggested the ad- 
dition of a subsec^lQn- (3) to section 121a.- 
381(b) tha^ woxUd require the annual pro- 
gram plan ' to include a descriptign of 
agency responsibilities wfth respect to re- 
search and evaluation of exemplary programs 
that could be implemented In local educa- 
tional settings. ^ ^ ♦ 

Response: Sections t2la385 and^l21a^86 
have been modified to classify agency respon- 
sibilities, 

tNSEB^ItR TRAINING (§ I3ta382> 

Comment: There «wero a number of fOn- " 
trasting points of view and suggestions on 
this section, ranging from reqt^ts to man- 
date greater detail In the proiWsed rules, to 
the suggestion that the section be deleted 
altogether. Those proposing greater detcfll 
suggested t^iat specific knowledge and areas 
of learning be emphasized and that teach- 
ers be trained^'by having them work one-to- 
one with specialists" *and that "inscrvico 
training be mandated at the local leycl, a 
Coimty being the, large.g.t unit pos8ible4^ to 
prevent the State from using the money for 
ineffectual regional /workshops^'* Also, there 
were suggestions that where academic credit 
Is to be made available tUat this be dodo 
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On tlie other extreme there were sugges- 
tloiis that section "exceeds statutory Note.— The data required in bccUous 

requirements" and "/ederal rules should not 12ia 12i and 12la i26 of Subpart B on the 

Rftvh^m 1. . r numbers of handicapped children and the. 

kind and ntiniber of personnel nee'ded will 
serve as the unjform data base within the 
State for thp personnel development system 
under 5 I2ia 383 o'f this subpart The data 
ma> aiht) be used by institutions of higher 
education and other ^nonprofit educational 
training agencies fn submitting personnel 
preparation applications under Part D of the 
Act Section 121f9 of the regulations under 
Piirt D (45 CPR I21f 9) provides as follows: 
§ 12lf 9 Slate personnel needs. 



say how a task 1& acco/npiished and "(state) 
provides adeqjiate training and inservlce and 
docs not need more obstacles and rejnila- 
tions " 

Response. Tlie staluie clearly requires in- 
-service education as a central part .of the 
comprehensive system of personnel develoi^- 
ment and It? is appropriate for the rules to 
detail the nature anU extent of the inservlce 
education that is required. This has bfcen 
accomplished through the outlining of pro- 
cedures which define Inservlce education, its 
parameters, and relationship to required 
needs assessments However, the rules do 
not (^flnp the speciflq nature of Uie train- 
ing to be accomplished. Thus, the rules have 
been designed to onthne the foundation for 
an adequate program of inservlce education, 
without stifling the creativity of State and 
local personnel in their efforts to plan and 
Implemenfeosuch a system 

Comment' A connnenter suggested tbat the 
statement "In cooperation with institutions 
of higher education" be Inserted in section 
I2la 383(b)(1). 

Response: No change.has been made How* 
ever, involvemenr ol institutions of higher 
education is required undCr § 121a 381 (a). 

Comment: A number of commenters sug- 
gested the addltlon.of specific disciplines and 
professionals to this section, constituting an 
Itemized list of^ personnel to be trained or 
Involved in the r'eview of training needs 

Response: No change has been luade nie 
State's plan aiust Include all personnel who 
need training 

Comment. Several commenters suggested 
Wording c^it^nges designed to clarify the text 
of the proposed rule on inservlce traliiitig 
Response. Changes wefd made whor*nec- 
e«isary to bring the reguirj,tion into con- 
formity with current,ii*jage 

Comment: There were a numb^r of sug- 
gestions concerning othe flnanclal arrange- 
ments for conducting .inservlce training 
Some connnenters advocated the funding of 
parent groups to conduct Inseivlco training 
Others suggested financial support for train- 
ees involved in their programs. One com- 
menter urged that the rule allow for^co;i- 
trJ\ptliig with other than non-profit organi- 
zations. One suggested contracts with In.stl- 
tutlons of higher education to carry out 
personnel develo'pmenrt programs Another 
suggested incentives for teacher participa- 
tion, Including released time and college 
credit ^ue suggei^tetl that Inservlce be pro- 
vided during contract time, not Involving 
extra hours. 



Each appUfcatlon shall include ta) a .'tate- 
ment by the State cdacatlon«'\l agency of 
personnel'»npeds for education of the handi- 
capped and a statement by the applicant of 

how the proposed program relates to those ^^r^'J^^uaiiii \ of state KrrcrtATioNAL agency 



State whidi are responsible fori providing 
special education or related-scrvlc^js to han- 
dicapped children. 

The second set of sectioils (121a.450- 
12Ia460) apply to handicapped children en- 
rolled In private schools or facilities but who 
are not placed or referred there by a public 
agency to receive special education or re- 
lated services (These sections replace sqc- 
Mons I21a 300 121a30« of tho proposed 
rules ) • 

The fn) Zoning commejits were made re- 
garding proposed Subpart D, Comnieats 
which asked for changes nOt authorlzbd un- 
der the statute are not Summarized. (Com- 
n] en tors who are coy^erned about the cost 
of roonj and board aS a "related service" are 
referred to section 12la 302 and the discus- 
sion Qt that section in this preamble) The 
comments are arranged in order of the final 
rules. 



stated needs, and (b) a description of the 
ways liv^lch the recipient's program goals 
(.and objectives relate to the purposes of part 
D 9f tf e Act. 

(20 UR r i4;n, 1432, h34) 

< DlSSrMlN-\T10r^ (§12ia 3 84) 

CoyU77icnt On(* commenter suggested that 
"teachers organl/atlons be speiificd as re- 
cipients of infonnation. 

Responses No change ' has been niadp. 
Teacher orKani/.ations are lnclucI^d under 
the phra.se "other iateie>tod agencies and or- 
ganisations " 

Sr^PART D— PRIVAIT, SniOOIS - 

The proposed rules created' a certain 
amount of confusion among commenters in 
distinguishing between handicapped i. clUl- 
dren placed in or refeired to private schools 
by the State or by local educational agencies 
and handicapped children whoso parents 
choose to educate them In .private schools. 
The major difference between these two 
groups ojArhihdren is in who heais the cost 
of the pfivate school 

A„free appropriate public education 'must 
be made available to earh handicapped child 
by the public agencies of the St^ite Subject 
to the requirements on, least restrtttlve en- 
vironment, this could include placement in 
or referral to a^ private scl\ool or facility. 
Such a placeineht or referral must be at no 
cost to the parent 

On the other hand, even if a free appro- 
priate public education is avallabje, tlie par- 
ent may choose not to accept it. Th^ parent 
may choOso 4o send the child to a private 
school rather than take advantage of the free 
public education. If this happens, the Act 
does not require the State 6r local 'education- 



^esponse No substantive changes hav.^ ai agency to bear the cost of the private 
been made All of the suggestions in the^ school For children placed in private schools 
^M™""^ authorized under these by thetr parervts," the StaS^ ann^o^bred- 

a -«(tneren 



regulations 

PERSONNEL DEVELoPMErfT PLAN 1§ 12iaaS3) 

.^^tjfnment' Several commenters asked for 
special attention^ to physical education and 
service delivery models which take Into ac- 
count problems of rural families. 

Resp^7ise- No change has been made Spe- 
cialized needs in physical education and the 
unlql^e aspects of providing services in rur^l 
settings should be addressed as appropriate 
in the nepda assessment and plan. 

Corruncnt' One commenter objected to.in- 
fUidfng preservice training under this 
Section. 



ucationai agen,cies have a -dtnerent duty. 
They must design their program so that 
handicapped children, in those private 
schools can participate in special 'education 
and related services offered by the local edu- 
cational agencies if the parents of those 
childifcn so desire^ 

Th^-eguiatlons have been reorganissed .td 
make these distinctions clearer. The first sot 
of sections (121a400-121a.403) now cover 
children ^Dlaced in or referred to private 
schools orfacilities by a pubhc agency in or- 
der to provide them with special education 



or relate^ sq^vlces. (These sections replace 
jjsections^ 121a.320-121a.323 of the proposed 
Resp07ise No change has been made, The >uies.)./ 
term "inservlce" education is used in the since the "State" includes all of it5T>oritI-. 
Act Hotvever, «ince the^Act clearly requires cal subdivisions, the term "public agency" 
that a "comprehensive sy^m of personnel is used, as elsewhere In the regulations, to 
development" be developed, euch a system mean all of tho political subdivisions of the 



(§ uia 401 ) . 

Comment A commenter asked tl)at para- 
graph (a) (3) bfe deleted, which required ^at 
' the special education given to a handicapped 
child placed by a public agency must meet 
the (vciuc.'itlon standards of the State educa- 
tloUfvl agency (SEA). The commenter staged 
that ntiierWr'lse there wouW be conflicts be-* 
, ttteen the SEA 's standards and tli<^se of other 
at.'eiicies, hi the day care area, for example 

/e^v;x)ricr Paragraph (a) i3)'cannot be de- 
Icfed. since It is derUed irom a .statutory 
requirement Howe\cr. it has been revised 
by Using the Iang:\iage of the statute.' This 
will broaden the types of standards that the 
SEA may apply, and therefore avoid conflict 
with othev mandatory stan<lards Of course, 
those standards cannot override the provi- 
sions IiLPart B of the Act 

Comment A commenter asked that pio- 
vi^on Tie made for interstate referrals to 
private ?»chool« and communication among 
States regarding those referrals ' 

Responsr No change has been nfade hi the 
regulation Roferrais between States a/e to 
be handled u/Tder existing procedures Un- 
less a problem develops in Uits area tliat 
seriously interferes with the rights of haiK^l^ 
capped children or their parents under Part 
B. the Ofllce of Education |s reluctant to 
regulate the niecbanlsms by whlth tlie States 
arrange to provide services 

IMPLEMENTATION BY SEA (§l2^a.40a^ 

Conunent ^ ^ji coninieiiter sugng^*^ that 
the State educational agency lnsir?etlieW)n- 
itorlng of private schools, dls6eminatlonS)f 
standards to them, and involving them In 
developing State standards, rather tiian Uie 
State educational agency doing it directly. 

Response No cl>flnge has been made. The 
statute places direct responsibility on the 
State educational agency'to administer and 
monitor the. requirements under P/irt B. 
Willie tho State educatjional' agency Jn many 
areas need only insure tliat tlie i\art B re- 
quirements are met. monitoring must be' 
done by the agency Itself Dissemination of 
standards could be done in a variety of ways. 
Involvement in development of State stand- 
'ardfl would liave to be done directly by the 
State educational agency if it ts the agency 
that develops those standards. 

PI ACt'MFNT OF CHILDREN UV PARhNTj/ 
.(5 t2ia403) / 

Comments cWmenters -were c(/ncerned 
with the effect oKthls section on me rights - 
of handicapped children, in prlvaie schools 
and felt that tho section was worded in a 
manner that would limit tihose rights. 

Response. Tlie section has been, revised to 
make It clear 'that a free appropriate public 
education (FAPE) must bo made available to 
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cacluJiancllcapped child, This would Includo' 
the development of an lndlvlduallze<\, educa- 
tion program and placement \u the /least 
restrictive environment, Breo a^p»^riat« 

* public educatA jnust be made available at 
no cost to the Jfrents, If the parents felt that 
services were not adequate, they may have a 
due process hearing to show that more or 
better services must be provided to give 
ch\\d FARE. Howover. If the parents choSse 
not to ediicate their chUd In the- public 
school system, they are no^ required tO do so. 
In that case, the reKwant puUllc agency has 
ttie rems^lng duty ottering spedlal educa- 
tion and rel^d services under sections 
121a 450-121 a 460, but does not have the duty 
of inspiring fhat tlie private School meets the 
^ — «qulrements of Part B (unless other handl- . 
^pped children have been placed lu or re- 
-ferred to that private school by the agency) 
or of paying for the cp^t of the private school. 
Language has been a4tfed to clarify the -pub- ^ 
<aic agency's duties under sections 121a 450- 

^ I21a.460. 

Other changes: Proposed section- l<2Ia323 
(Placements In another State) has been de- 
leted. It would*iui»ve required private schools 
to meet the standards of both the sending 
and receiving States, This would have 6een 
an unreasonable burden* on the. receiving 
State to enforce, 

HANDICAPPED CHILDRE!* IN PRIVATE SCH0(5L3 
NOT PLACED OR REFERRFD H\ T' BI It ACFNCIES* 

t§ § i2ia 430-i2ia 4r>0; ^ ^ »> 
Co^}}ments ' A*number of commentei^^ felt 
that clarification was needed In these sec- 
tions. There was also some concern expressed 
regarding the State's legal authority to pro- 
vide services to chrii^eiv^nrolled In private 
schools. w 

Response' Tlxe regulations have been 
amended to conform more 'closely ,to those 
under Tltte I of Uie Elementary "and Second- 
ary Education Act of 1965 (education of 
educationally deprived ch^dron) (45 CPB, 
Section ll6a,2;?). As under Title I, a bal- 
ance Is drawn between the statutory re- 
quirement to provide services, and the con- 
stitutional necessity of avoiding excessive 
entanglements between public agencl^and 
church-related Institutions It Is also impor- 
tant for tlie onice of Education to have a 
^ uniform policy regarding services to private 
^ school ehlldren under all Federal education 
programs it administers. Tlie amendmtjnts to 
^e pr oposed rules should serve all of these 

Subpart E — Procedural Safeguards 



This subpart Implements the procedural 
•safeguards set forth In the Act, Including 
due process procedures^ for parents and chil- 
dren) proteetton In evaluation procedures, 
leasjt restrictive environment, confidentiality 
of ^formation, and procedures of the pfflce 
of Education. , % 

A substantial number of detaHed com- 
ments were- received on these sections*. Many 
concerned the statute rather than tbe regu- 
lations or did not state what changes In the 
regulations were desired. Others requested 
revisions which did not appear to Involve 
substantive changes Some comments sought 
substantially more det^itled specification of 
duo process" rfgljits while others Indicated ^ 
that the statute Itself was so detailed In the 
due process ar^a thaJ the regulatlbns should 
n%t go beyonJB||^tatute.* 

ioLstated eOTilcr In this preamble, the 
OfllW^of Education'^ position, while Incor- 
porating a number W the suggestions In the 
final regulations, is still to adopt minimum 
regulations in this area at this time, review 
experience ''Under the regulations, and then 
xnade a determination as to whether more / 
detailed, regulations are requlredi^ 



' RULES AND REGULATIONS 
Dttx Process PaocouRES rox Parints 

DErmmoNs (I i2ia60o)_ 

Comment • commenters reoommendod that 
the phrase "unless It U clearly not feasible 
to do so" be deleted from thfe definition ^f 
consent and that additions be made to m^e 
it clear that consent may be revoked Jhd 
may not be made a precondition to the 
Qhlld's right to participate in basic educa- 
tional programs, T^e effect of deleting the 
phrase would be to require that; a consent is 
nbt valid unless the parent is informed in 
ev<>ry case of the InfornfM^n relevant to 
the consent 

i?C5pon^' The phrase has -^een deiefted. 
The deletion of the phrase will help to aSsure' 
an Informe^l consent in every case, regard- 
less of the parent's language or other mode 
of communication, A phrase has been added ^ 
to make kt clear that parents have the right 
to revoke consent, A separate section 121a 504 
states that consent may not Improperly be 
made a precondition of services. While public 
a|encles must obtain consent for preplace- 
nient evaluations =br for initial placement, 
a public agency may not coerce part^its to 
consent by withholding or threatening to 
withhold other regular education services or 
extracurricular^ activities ^mless the parent 
con.*;ents. ' , , 

Comment Several commenters requested 
changes in the definition of "evaluation"' to 
indicate that an evaluation. must be con- 
ducted by qualified pc;*sonne;» that the find- 
ings must be reduced to writing, and that 
it must take Into account the child's assgfcs 
as well as deficits. , ' 

Response. No change l^as been made The 
suggestion reagardlng qualified personnel is 
co?;;cred under section 121a 532 The Office of 
Education expects that evaluations will be 
in writing and that a child's assets will be 
consider^, 'If a problem develops In this 
area, the Oflioe of EducatJ^rfi will reconsider 
the necessity for further^Yegulatlons. 

GENERAL RESPONSlBILrTT OP PUBLIC '^AGENCIES. 
($ t2ia 501) 

Comment. Commenters -suggested thajt 
parents have the right to complain and that 
agencies should be required to re^popd to 
them outside of the context of a hearing 

Response^. No change has been made in 
the regulation However, agencies should cer- 
tainly see^ to respond to/ complaints byV;' 
informal discussions^ and.^hegotiations. A^ 
comment section has been addfid whlcl^pt^S 
that mediation may be ^ useful In Some 
Instances, In any case, nego^tlations may not 
delay a hearing* If a paren^JKalreq^ted It 

INDEPENDF^ EOti^ATIONAt tVALt/ATlON 
{§ I4ia.503)t 



42511 



r>Ja 



^d. On the other J^and.'the public agen- " 
_ ihoUld not be asked to bear the costs of 
unreasonably expensive independent eval5«g 
ations. Also, for the independent evaluation ^ 
to be^itseful, it n\ust meet the same criteria 
as evaluations conducted by public agencies 
under this part, j. J ^ 

PRWB NOTICE, FAREXT ^OKSENT AND CONTENT * 
OP NOTICE l§5 I2ia.504-12ia,505> 

Comment: Commenters ^^sought further 
specificity as to the* detail of information pro- 
vided to parents in the notice. Other com- 
menters felt that the requirements were too 
demanding. Some comitienters asked that 
consent be required for preplacement evalu- 
atioi\ and prior notice for reevaluation; and 
that consent be extended to include permis- 
sion for placement. Other commenters sought 
to delete* the consent requirement^ on the 
grounds that educational Judgments should 
be final. 

Response The basic notice requirements 
in sections' 121a 504 and 121a.505 were not 
changed. However, th^ following changes^ 
were made in the consent requirements: 

,(4*) Consent was expanded to Include per- 
mission for initial placement of a handi- 
capped child in a special education program 
Many* commenters had requested this addi- 
tion, and the Office of Education agrees that 
this requirement is as e^ulialAas consent 
for preplacement eraluatlon 



r 



fommcnt^ Commenters dlsagrjeal^jsto 
whether the paTent's right tojan IndQ^deht 
evaluation should be broadened pr^anowecl; 

Response^^^niQ section has-been rewritten 
to require pnbllc agencies to provide paren^ 
information, upon request, of where an in- 
dependent educational evaluation mAy be 
obtained. Also, "public expehse" has been 
defined. HoweVer, the interpiletatlon in the 
proraeed regulatloi^s retained. The evalua- 
tion must be at ^ufip; expense if the parent 
disagrees with the evaluatlbrf by 'th& public 
agency, unless the public agency Initiates' a 
hearing to show tha^. it«cvalilatibn is ap- 
propriate. If uphold, tlie: ejipense of the 
Independent evaluation does 4'ot have to be 
borne^y the agenty. The'tlnd^pehd6nt evalp-*- 
nation must be considered in any hearing. , 

There are several con^pellng Interests 
which the regulation ^eeks tc balance. The 
statutory right o^ the paren ; to an inde- 
pendent educational evaluatlo^i must be Pre- 



(2) The proposed consent rule was changed 
from consent for all evaluations to consent 
for the initial 05, preplacement evaluation. 
This ^Jhange* is essentially consistent with* 
the section 504 final regulations (45 CFR Part 
84. 1 84 35(a) ) .The OffiSe'of Education agrees 
with commenters that there is no need to 
require consent for reevalu&tlon^f a handl- ^ 
capped child is Naitially placed li£?iiCcor dance il 
with section 121A 504, and if his or her m- I 
dlviUuallzed education program is annuaihv^^^ 
reviewed in accordance with section 121a 343 
of Subpart C. ajrequlrement is not necessary 
However, prior notice woVld Have to be pro- 
vided. 

Coviment ' CommerSters were , especially 
concerned that clarification be added regard- 
ing procedures for overriding parents' refusal 
to consent. 

Response A subsjection has boeit-added to 
set out procedures for dealing with parental * 
jrefusal to TSuisent (see se^jtion 12la.604(c) 
and the comment following that section). y 

The procedures are designed not to inter- 
fere wltluexlstlng State laws which may re- 
quire consent. WhereJState law does not re- 
quire consent, the piK>^t is afforded a duo 
procc&s hearing under this Part. These rules 
should provide protection to the parent, the 
chUa, and the publfc agency. 

IMPARTIAL DUE PROCESS HEARING (§ 12ia.506) 



Comment: A commenter asked that the 
'regulations specify that the public agency 
must pay for the hearing. " 

Response: The change requested by the 
commenter has not been made. Since thA 
statute require that the public agency mus" 
aflord parents an opportunity ipr a hearing, 
the agency must bear the cost of the hearing, 
excapt for pis^ng for parents' r©P»'fSentatlves 
ai><| witnesses/ How6ver, section 12 la ,506 has 
bpen anlended to require agencies to jrfovlde 
parents with information 'about free or low- 
cost legal, and Other relevant services that 
are availi^ble. 

= IMPARTIAL HEARING OFFICER (542ia.5()7) 

'Comment: Commenters sought to have 
three^persoif panels. Including parents, servo 
as the hearing officials. 3om6*6ought to allow 
and others sought not to allow school board 
(^clals from' serving as hearing officials. Com- 
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nienters also a.>He<r that lists of hearing offi- 
cers be required, includingr their quailflca- 
ilons. 

Rei>i)onse. A requirement has been added 
♦ hafeach public agency keep a list of per- 
sons who serve as hearing olTlccrs and a state- 
ment of their qualincatlons, ThLs should help 
to ensure that the requirement for Impar- 
tiality Is met No other subsif^ntlve change 
lias been made A three-person panel could 
be lised undet the exlstiji^ rules, as long as 
(he conditions of impartiality are met, How- 
ever, a parent of the child In question and 
school board officials are dlbquuiihed under 
section I21a.608. 

HEARING Rioms I2ia SOU) » 

Comment: Commenters disagreed as to 
whether hearing rights , set forth in the pro- 
posed rules should be expanded or restricted. 
Among the additjonal rights sought were the 
^ right to compel the attendance uf v/ltnecjses. 
prohibit the IntrocUiction Of evidence not 
dlsclosejl prior to the ;iearliig. alluw tiie child 
to be present and the hearing to be open to 
the public at the parents' discretion, and to 
specify whether^the record of the hearing 
must be^free or at reasonable cost 

Response The se<tion has been revised to 
add rights for any party to prohibit the In- 
troduction oS evidence not previously , dis- 
closed to the other party and for the child 
to be present and the hearing to be open to 
the public. The purpose of heailngs und« 
this part Is to ensure that handicapped chl?^« 
dren are provided free appropriate public ed- 
_4icfl|1on Opening up tfie hearing and th^ evi- 
dence that may be presented should serve to 
insure that the result of a hearhig will be In 
the best Interests of the child. No piovlslon 
has been added rela^tlng to cost However, it 
Is expected that a copy of any dCLlsion would 
be provided to the paTent at no co^t 

HEARlVrC DECISION, APPFAl. < !; )2ia50&) 

Comment A commenter sought to add a 
♦ requirement that specifies that^the hearing 
officer has the power to order any educational 
program f6r the child and that his or her 
power not be limited to acceptlnt; .or reject- 
^ Ing the program by the public agency or 
parent.^ 

Respond- No change Is ,jiecev»<ir> The 
hearing o^er has the function to decide 
what placement is appropriate. If (hat Is the 
subject of the hearing. 

ADMINISTRATIVE APPEAL; rMVARllAL REVIEW 
' (5 12ia.510J 



RULES AND REGULATipNS 

cedures would %q futile, the timeliness or 
adequacy of the administrative proceedings 
are being challenged, or a class action Is In- 
volved Commenters cited languagp In -the 
Congressional Record In support of thL^ln- 
terpretatlon (,121 Cong. Rec S20433 dally ed . 
November 19; 1976) , 

Response No cliange has been made. Th6 
legislative history cited Ls nongermane as It 
was made In^ reference to the Senate Bill 
(S 6) whi(h*did,nut contain the Hnal stat- 
utory provision on civil actions The |>rovl- 
hww on civil action was ftdded as^ a Confer- 
ejicc substitute. Tiie issue of exhaustion of 
re;i:edif^s will be up to tl^e courts.fo resolve. 

TIMMl.SI'.S AND CONVENfN^ OK HFAHINOS 
, AND REVIBWS <§ 121ft 512) 

CL,..!urut Commenters wanted clarifica- 
tion uX the 45-day time limit for commencing 
and ctjinpltLnig a hearing and review set out 
in the proposed regiwlations They disagreed 
on whether the tlnje should be ^iiortened or 
Lengthened 

Rei>poni>t The s!?etlqn has been revised to 
f,et a 45 day time limit Xor a hearing and a 
30 day limit for a State level review. In botli 
la^tances. a decision must be reached and 
mailed lu each of tho-parties within the tloit? 
limlto ->et A hearing or reviewing officer ^iTay 
grant speuinc extensions^ at his or her dls- 
crctfon^ at the request of either party. The 
Omce 7f Education belleveb reasonable 'out- 
side time limits mliftt be set to' Inspire reso- 
lution of any dispute quickly so that the 
child's special education may prt-oeeed. DLs- 
crrtioii for spcciHc extensions is consistent 



Coi^ivni A number of commenters sug-' 
gested that, the regulations provide more de- 
tail about the quaimcatlons of t*he surro. 
gates (for example, requlrlug training and a 
commitment to becoming acquainted with 
the child ) 

Response No change has been liiade The 
Office of Education bc.ievc>, these ccit^cerns 
are rrnorrd bV section I2la 514(c) li) which 
requires that the^ Furro^ate have knowledge 
and sicilKthat insure .ideyiuite represents* 
non of the child 

Comytient A number of conuneuters wei5^ 
concerned about the legal liability 6f surro- 
gates Some commenters wanted the legula- 
li^bf^ty ^^^^^^^ surrogates from any legal 

Re$p07i$e change has been made. The 
legal imblllty of surrogates will bo deter- 
mined under State law relating to such mat- 
ters as breach of fiduciary duty, negligence 
and conlUct orinterest. llio Federal govern-* 
meiit has no authority to limit legal liability. 

Comment A number of commenters 
sought clarification regarding which agency 
emplo>ees could serve as surrogates. For 
example, one commenter wanted the re|>ula- 
tlons to'lndicate whether the head of a State * 
InstlTutlon could serve as the suri'ogate. 

Reyyotusc. Tlie .regulation ha.^ been re- 
worded to in.iKe ItTIear that no employee of 
any agency involved in the education or care 
of the Child may serve us the surrogtite par- 
ent, f 

/ 

pROTKc noN IN Evaluation' Procedures 
'Section G12(5)(C) of -the. Act requires 



exiensions is consLstent -jv^viv^*! KJi^yofy^j) oi ' i,ne. Act require 
wiLli iininiaK judidiil and administratlvo^States to establish non-dlscrlmlnatory test- 
*' '^ing procedures for use In the evaluation and 

placement of handicapped children. Tlie re- 
quirements for public agencies to follow In 
_ carrying out this provision are set forth 

C > ^ m-u/ (-(.nimcLters suggest^ed a provl- in sectlohs 12la.530-12la.534 of Subpart E 
-:on be added to allow change of placement: (these section numbers have been changed 
lur healih or sufcty reasons. One commenter* to correspond with other number changes in 
requested that the regulations indicate that Subpart E ) 



( lUU/s Si \T t'S DURINCI I'lUKTI- 
( ^ I2ia S 13) 



Comment: Commenters disagreed on 
whether to reduce or exp&nd the require- 
ments in this section. Some eoimnenters 
wanted short, specific timelines set out for 
varloas actions and specl^plitlon of the rights 
that apply at the review level. 

Response: The section has been revised to 
specify other duties and powers of the re- 
viewing official, in addition to those already 
set out. For example, the official may seek 
additional evidence if necessary, "including 
holding a new hearing and affording the par- 
ties ai} opportunity for written as well as 
oral argument .(at the reviewing official's 
discretion) The reviewing official must give 
a copy of'the written findings and decision 
to the parties These dutl({& ancf powers are 
regarded as necessary to insure that a full 
Veview will be conducted and that all parties 
will be informed of the result of the review. 
Revisions to timelines for any hearing or 
review are set out In section I2ia512. 

CIVIL ACTION <5 1210.3 U) 

Comynent* Commenters wanted the regu- 
lations revised to allow for direct appeal to 
the court* without first using administrative 
hearing and review procedures if those pro- 



suspension not be considered a change In 
placement. Another common ter wanted more 
spetificlty to make it clear Hiat where an ini- 
tial placement Is Involved, the child He 
placed in theht^gular education program or, 
if the parents agree, in an Interim special 
placement. 

Response A comment has been added to 
make it clear that thLs section would not 
preclude a public agency from using its regu- 
lar procedures for dealing wlth^emergencles. 

SURROGATE PARENTS <$ 12ia.514) 

Cotfunent Commenters requested that the 
regulations clarify when surrogates may be 
appointed One reason given was to insure 
that agencies do not attempt to appoint sur- 
rogates when parents are uncooperative or 
"nonresponslve. > 

Response The section has been revised to 
make It clear that the requirements for ap- 
poiiUintj surrogates apply only when no par- 
ent can be Identified, the agency after rea- 
sonable efforts cannot discover the where- 
abouts of a parent, or the child is a ward of 
the St.ite. Agencies are not allowed to ap- 
point suirugateswhen parents are uncoop- 
erative or nonrcJ^jonslve. 

Comment, Comj)fienters requet^ted that the 
regulations further specify procedures to bo 
used for the appointment of surrogates, in- 
cluding administrative proceedings jylth no- 
tice to Interested parties, and thc^rlght of 
Interested partlfts to seek a review of the 
decision. 

Response - No dhange has been made. State 
procedures for the*'appolntment of surrogates 
will be followed. Disagreements about the 



Tlie evaluation procedures in the proposed 
rules have been changed to conform to the 
corresponding reqnlrementa in tjio final regu- 
lations for section 604 of the Rehabilitation 
Act of 1973 (45'GFRPart 84, 5 84.36) and 
in response to^ pther , comments received. 
(Many of the comments dealing with the 
language and substance of the proposed 
evaluation procedures are covered by the * 
above conformlog changes.) A summary of 
the changes in these procedures is included 
below: 

(1) Propo$cd . section I21a43l ("Evalua- 
tion, change In placement") has been re- 
placed with new Section I21«.53l ("Preplace- 
ment evaluation"). This corresponds to sec- 
tion 84.36(a) of- Part 84. 

(2) Proposed section I2ta.432 ("Evalua- 
tion procedMres**) has been divided into two 
sections (fertion 121a5a2 "Evaluation pro- 
cedures* and section 12Ia 533. Placement 
procedures*') The new section on evaluation 
procedures (a) Incorporates essentially ver-' 
batlm the language of section 84.36(b) of 
Part 84, (b) adds two additional require- 
ments from section <iJ2i6)(C) of the Act 
which are not In Part «4 (eg., the provision 
on native language, and the requirement 
that '^No single procedure is used\ as the 
sole criterion fon determining an appropri- 
ate eduraflonalJ)rogram for a child ). and' 
(c) requires that the evaluation be made 
by a "multldlsclpllnary team ♦ • < includ- 
ing at least one teacher or other specialist 
with knowledge In thft area of identified dis- 
ability • • ^ 

(3) The new section on placement pro- 
cedures incorporates essentially verbatim the 



will uc loiiowea. iJisagreements about the "»^"rporaw?s essentially verbatim the 

choice of surrogates may be the subject of a language In section 84.36(c)' of Part 84- In 
due ^pcess hearing under section 121a 606. addition ~ ~ - - - 



the section ties the dev^lt^ment 
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Of an IndlvidimlUsed education program U 
the placement procedures. - 

The following additional commenU were 
made regarding evakiatlon proceduree" 

Comment' Several commenters felt that 
tho regulations should require State and 
local educational agencies to develop pro- 
cedures for the conduct of evaluations Thte 
would maKe It po«sibie to determine Uie ade- 
quacy of the evaluations and to Uxsure uni- 
formity m basic procedures' 

Response A paragraph' was added to sec- 
tion 121a 530 (Geueml) which requires the 
State educational a«eucy t© insure that each 
public agency establi>hcs and Implements 
evaluation—placement proceclures 

Comment iBeveral commenters felt that 
timelines should be set for implemehUng the 
evaluation process (eg, for Initial referral 
to evaluation and placement) 

Response No change has been made. Tho 
Ofllce of Education has elected to Imposo 
very few absolute timelines In the regula- 
tions for this part, because of the potcntiaj 
administrative and legal problems they can 
cause Imposing timelines can actually delay 
the provision of a s^n-vlce (for example, if 
the tune periods are regardeci as both mini- 
mum and maxlmMm times for Implementing 
a procedure) " 

A child should be evaluated as soon as 
poi>Mble following referral Any undue delay 
m.pruviding the evaluation would raise tho 
quecstion of the State and local educational 
ayeiRies' compliance with' sections 12ia.l28 
and 12la 22U udeutiflcatiun and evaluation 
of ail handicapped children) 

Comment Some commenters recjuested 
clarificatl<3n regarding whether ^a reevaUia- 
tion is needed, as required by proposed sec- 
tion 121a43l(a) (2), if th© parent^ and 
^ency agree that the child should be trans- 
ferred from a special education program to 
a full time regular class placement. 

Response Tlils specjfic section has been 
deleted In the final regulations However, any 
changes In a child's placement (Including' 
a transfer to a regular class) would not be 
made untH after a meeting Is held to revlq'W 
the child's Individualized edcicatlon program 
In accordance with the requirements under 
«ectloi\fl 121a340-121a.349 of Subpart O If 
the'parenta and agency agree that tho child 
no longer needs special education, areevalua- 
tlon would not be ne.ccssary Secttoi 121a 531 
requires an evaluatlpn before Initial place- ^ 
ment only Reeval nations arc covered under 
section 12 la 534. 

' Least Resthictive Environment ^ 

Section 612(5) (B) of .the Act requires 
States to establish policies and procedures 
to insure that "to the maximum extent ap- 
propriate, handicapped children • • • are 
.educated with nonhandicapped children 
• • Tho regulations for Implementing 
this provision are set out In sections 121a.- 
550-12 ia.556 of Subpart E. | 

A new ^>aragraph was add5i to .section 
121a 550 whlcli requires the State to Insure 
that all public agencies establish and imple- 
ment procedures in accordance with the re- 
quirements ol this subpart. In addition, a 
new section, entitled "Nonacademic settings" 
was added Tlils section is taken from a new 
requirement In the section 504 regulations 
(45 CFB Part 84, § 84 34). 

CENKR\L (§ 12 la t30) 

Cotmnent. A number of commenters re- 
quested tl»at*provLsions be made for special 
jiipport In the regular classroom In order to 
accommodate handicapped* chll^iren (<?|f.. In- 
cluding reducing the pupil -teacher j-atlo and 
assigning aides to tlie room) . t 

Response; No change was nfcde, since the 
statute already authorizes the ilsc of supple- 



RUL€S AND REGUt^lONS • 

mentary aids and services as a means of en- 
abUng a handicapped child to be educaOed 
with nonhandicapped children- 

CONTINt(UM OP alternative PLACEMENTS 

(§i2;a^5i) 

Comment Mapy commenters responded 
to this requirement Some felt that terms 
other than "continuum" should be used 
(eg-, ''range of programs** and "variety of 
services"), A large number of commenters 
felt that ^'continuum" carried negatlve^con- 
notatlons (eg. statements were made that 
the concept undernilnes the Ideals of Pub L 
94-142. that it implies best-to-worst, etc). 
Other commenters felt that It discriminated 
against residential or private schools, and 
suggested that piforts be made to counteract 
this bias 

Response No change has been made in 
thfe section. The term "continuum." as with 
"lea&^ restrlcthe environment" (LRE), fls 
commonly used by agencies, advocates, and 
parents. However, there is nothing to pro- 
hibit an agency from using ter^ns such as 
those Included above In administering these 
provisions. 

As with "LRE," the term that Is used 
la not as ImporUnt as the basic provision 
and how {hat provision is Implemented The 
purpose of a tuntlnuum is to be able to ac- 
commodate to differences between handi- 
capped children in terms of the degree of 
spe^^ial a;>si.-tan^.e they need to receive a free 
appropriate public education. This matter 
was dealt with directly In the June 26, 1076 
Report'of the Hour,e of Repi;esentatUes on 
IIR 7217 (H Rept Ko 04-332v P ®^ * V 

The Committee understands the \npor- 
tance of providing educational services to 
each handicapped child according to his or 
her Individual needs These heeds may entail 
instruction to be given In varying environ- 
ments. 1 e , hospital, home, school .or Institu- 
tion. The Committee urges that where pos- 
sible and Where most beneficial 'to the child, 
special educational services bo provide^ In 
a claSsroom situation Ai\ optimal situation, 
of course, would be one In which the child 
is- placed In a regular classroom. The Com- 
mittee recognizes that this is not always 
the most beneficial placa of Instruction. No 
child sl;puld be denied an educational op- 
portunity, therefore, H R 7217 expands spe^ 
c!al educational services to be t^rovlded in 
hospitals. In the home, and in Institutions 

When *s clear that, becauw) of the nature 
or severity of a child's li^indlcap. the child 
must be educated In a setting other than the 
regular cla^^s. It Is appropriate to Implement] 
such a placement However, the LRE provi- 
sion 1% also designed as a rights provision^ 
to protect against Indiscriminate placement' 
of a child In a separate facfllty solely be* 
fcause the child is handicapped and not l?c- 
cause special education Is needed In that 
type of setting 

Even with respect ^ severely handicapped 
children. It may^ be possible to* meet the 
"regular education setting" goal by having 
a separate class or separate wing In a regular 
school building 

placements <5 12ia,552) 

Cojiivient- Many commenters were con- 
cerned that there may be an overzealous Im- 
plementation of the LRE provision without 
regard to the needs of Individual handi- 
capped or nonhandicapped children. 

Response. No substantive change has been 
made In this section, loecause the Office of 
Education feels that the section includes 
necessary safeguards to in^re promotion 
agalnstvilie above concerns. With ro<(p€ct to 
those concerns, the overriding rule is that 
each child's placement must be determined 
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annually and be based on his or her individ- 
ualized education program. 

With respedt to concerns about the harm- 
ful effect of ijlaclug handicapped children 
In regular classbvthe analysis of the section 
^04 regulations indicates : • • It^iould 
be stressed that, where a handicapped ehlld 
is so disruptive in a regular classroom ^at 
the educatlolV of other students Is sfgnlh- 
cantly Impaired, the needs of the handi- 
capped child cannot be met In. that environ- 
ment, therefore regular placement wouUi^ 
not be appropriate to his or her needs • • • * 
(45 CFR Part 84— Appendix, paragraph 24) 

Comment' A commenter requested that a , 
new provi^on be added ^vhlch requires State 
and' local educational agencies to utilize 
community-based early childhood develop- 
ment programs for 3-5 year old handicapped 
children •The main Intent of the new provi- 
sion Is "aimed solely at assuring maxlmiim 
appropriate malnstreamlng *• 

Response- No change was made In the sec- 
tion. The existing provisions are considered 
to be adequate to cover the Intent of this 
request ' — - 

CONFn)ENTL\MTY OF INFORMATION ^ 
NOTICE TO PARENTS (§ I2ia56l) 

Comment. Commfenters asked that the de- 
. tailed content of the nolLe requirements be 
deleted as excessive 

Response. No change lias-^been made ITie 
Office of Education believes the provUlons^ 
require that States provide liece^Ksary infor- 
mation to Inform parents about the fype of 
Information collected about handicapped 
children to meet tlie requirements' of this 
part. 

ACCESS RIGHTS (Sl2ia 562j 

Cornment' Comme'nters requested that 
this section be expanded to require that ac- 
cess to records be given In no case less than 
five days prior to mecflngs to develop Indi- 
vidualized education programs or any hear- 
Ing.and to permit authorized, representatives 
of the parent to Inspect the record A com- 
menter felt the 45-day outside time limita- 
tion could be mi.'^H^terpreted to mean an 
agency need not copfiply at all after 4S day-s 
from the date of the request \ 

Response: Language has boenaadedi to 
make It clear that an agency must comply 
-^with as?;equest for access befcre any meetl)ig» 
regardln^^n individualized education pro- 
gram. This will help insure that Inte^^ted 
parents are able to familiarize them.selvcs 
with their chlld*s records prior to any meet- 
I Ing and be able to participate more ftnowl- 
i ^dgeably. The prohibition against unneces- 
sary delay places an obligation on the agency 
■ ii make the Records available In a timely 
manqer so that the Offlce of ^klucatlon docs 
not believe It Is necessary to specify a spe- 
cific time limitation. Section 121a 562 has 
been amended to give parents the right to 
have an authorize representative inspect 
their child's e^ucatlonjecords. 

The 45-day t^c limitation Is not suljject 
to the misinterpretation the commenter 
fears nii3 language Is from the Family Ed- 
ucational Rights and Privacy Act. section 438 
of the General Educatloo» Provisions Act (spe- 
cifically section 432(a)(1)(A)). to which 
these regulations are tied (by statute). 

FEES (§ 12ia,560) 

Comi7}ent' A commenter felt the first copy 
of a record should be given free upon request 
from the parents. 

Response.-, No chango*ha3 been made The 
prohibition against charging a fee If It would 
effectively prevent the parents from Inspect- 
ing and reviewing the record Is based on a 
requirement In the Family Educational 
Rights and Privacy Act, to which these reg- 
ulations are limited by statute (section 612 
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<2) (O) ). AgciJcles n)ay of course adopt poll- 
cicfj of making copies available free of charge 
and are encouraged to do so. 



Other Changes, The regulations have beon 
revised to make it clear that the records 
covered under this Act are the same as the 
type of records covered under the Family 



HEARING PnOCEDURES (§ 12ia57o) 



cedures under § 99 22 (the hearing proce- 
dures in the regulationn for the Family Edu- 
fiilionai Rights and I^ivacy Act) be used 
Section 99 22(b) states the hearing l^iay be 
cojiducted by any party, including an ofllcial 
01 the educational jjgency or instliution. who 
does not have a difect' interest in the cut- 
come of the hearing 

CONSENT (|,i2ia07n 

Comment Commenters reque.,ied tlial 
*'ad\tinced students," "persons actings as 
practicum advisors," ai*^ researchers l3e ghen 
access to records without consent, 

Response No change has been nude Tlie 
Family Educational Rights and Pnvaicy Act 
^ specifically lists parties and conditions where 
records may be released without parental* 
consent, ^ 



6rFicF OF Education pnucFDiRi^s ' , 
Gincrul. The requirements In *these sec- 
tions laigely repeated the statute Perhaps 
tor tnis reason, few cx)mmeuts were re- 
ceived on iiie Omce of Education procedures 

WAIVFR OF RTQUIREMENT REGARDING SUPPLE- 
MENIIN'O AND SUPPLANTING WITH J^Atj B 
FUNDS <§ i2ia 589) 

Cominejit A commenter requested that 
the ,special st<idy to determine if a waiver 
of Lhe reiiuiremeiitshoijld be granted include 
a review of. whether grievance procedures 



enforcing requirements against nonconipiy- 
iiig agencies. ., 

Hcs}X>nse - A new section has been added to 
require each state educational agencjr to^de- 
velop procedures and speclfla timelines for 
mojutonng and evaluating public agencies 
involved in tiie education of handicapped 
children These are minimal requirements. 
Adoption of the other yuggestiohs made by 
the commenters is encouraged but not re- 
quHcd 

Al ! OWADLE cOj^TS (§ 12l*afi21> 

Comment, A number of commenters re- 
quested that tlie limitation on State admin - 
wtrathe funds be raised and that provisions 
be added to allow local educational agencies 
to Use ftmds for administrative costs. 

Uesponse No chance has been Tnade on 
the State limit as it is a statutory limitation. 
Comment Comnienters requested that the 



to tiMC the study cover the adeqnacy of th 
State's due process procedures, as this is 
an ir^^portant part of insuring that grievances 
« . . . heard and to determine if oarenLq and 

Comment A commenter requested a list of other nj^rtiP«i aro o«f iVn„H 
viiHAn«r«t>.A».t>.«»an.<f.JT.o»,^^f Pmi ^^''^}?^ are satisfied with the ade 



SAFEGUARDS, ( 3 12ia 572> 



positions rather than a list of names of em 
ployees ^who may have access to personally 
Identifiable information. 

Response: The requirement has been 
modified to require a hst of names and posl-^ 
tions to more fiiily inform parents^nd the 
public of the categ<^es of Individuals given 
acc«ss Ur data as well as the specific indi- 
viduals who may have access, X 

DESTRUCTION OF INFORMATION (§12ia573) 

Comments A number of commenters were 
concerned about th© destruction require 



are operational. Other commenters disagreed regulations require each State educational 
on the need for this stjUdy. agency to use its Xunds for specific purposes. 

Hei^ponse A requirement has been added recommendaiton was that ten percent 

* ■ of the ndmlnistrative ^unds be used to train 

persons in local .communities to assist and 
represent parents j^nd to prepare and dissem- 
inate to' parents' information about \heir 
rights under these regulations. Another was 



quacy of the SUte s programs for handi- 
capped children. 

UnilllOLDrNG PAVMLNTS,/§ J2ia 590> 

Comment Commenters asked tor defini- 
tions of "substantiai compliance'' and "fail- 
ure to comply " Commenters also urged that 
th© Office of Educatiot), the Offic^ for Civil 
Rights, and Departmental audit officials ap- 
ply the same criteria. 

' Response- No change has been made. The 
Office of Education believes these terms will 



that they be used to disseminate Instruc- 
tional material 

ke^ponse- No change has been niade. Tli© 
Office of Education does not believe it is ap- 
propriate to dictate to states how to use 
tlieir limited administrative funds. 

State Advisory Panel 

lstablisiiment (§1218 650) 

Conimenf.' One commenter recommended 
that local panels be required. 
Response. No change has been made. Th© 



ments. The principle concern was that de- ^ ""^^ oe denned on a case-by -case basis, statute only requires a State adyisory panel. 



tailed records might be needed by the hand!- The Office of Education and the Office for 

capped individuals to show proof of need ClvlJ Rights will coordinate and cooperate in 

for further services 'from other agencies. One enforcing requirements under this part 

recommendation was that the parent and an^Part 84 (the regulations for section 604 

child be notified of th© existence of the of the Rehabilitation Act of 1973) where 

records at the time of graduation and in- identical requirements are involved. The 



A State may. of course, decide to establish 
local panels. 

memrfrsiiip (§l2ia051) 

Cojnrnent. A substantial number of com- 
menters requested additions to the list of 



formed that they would be destroyed only* Office of Education will make every effort representatives to be included on the panel, 



upon request of the parent or child An- to insure that auditmg officials understand 
other commenter suggested that records be and apply any criteria used by program 

K 1 — ♦i,^ officials. 



maintained, but that parents be given the 
op^tlon to have them destroyed, 

Respo7ise. The requirement has been re- 
vised to permit the parents to request that 
the Information be destroyed and to. require 
the public agency to inform the parents 
of the destruction option and their xlg^t 
to heive the records destroyed upon request. 
The notice wo^ftjd normally be gi\cn at the 
time a child graduates or oth^j^ise leaves the 
agency. TTio purpose of the destrurtion op- 
tion Is to Insure that nonessential records 
about a child's behavior, performance, and 
abilities, which may possibly by stigmatiz- 
ing and are highly personal, are not kept 
after they are no longer needed for educa- 
tional purposes. Destruction of these records 
is the best protection against improper or un- 
authorized disclosures However. Uie handi- 
capped child or his or her parents may need 
certain records for other purposes (such as 
proof of eligibility for benefits). 

Comment Commenters asked that notice 
bo given to a child who has reached the 
ago of majority. » 

Response. No change has been mad6 Sec- 
tion 1 21 a.574, requires th© State educational 
tegency to have policies and procedures re- 
garding children's privacy rights. Whefe edti- 
catlon records are maintained b% an agency 
covered under the Family Educational Rights 



Subpart f — S^^ate Administration 
This subpart has been expanded with re- 
quirements set out under the major head- 
ings. State Educational Agency Resjjonsiblil- 
ties, Use of Funds, and State Advisory panel. 

State Educational Agency RrspoNsiDmrrits 

Provisions on State educational agency re- 
sponsibilities have been redrafted (and re- 



including professional groups, legal advocacy 
groups, and employees of State and local 
agenHes, Some commenters recommended^ 
that handicapped individuals or their par- 
ents make .up .specific percentages of the 
panel. J 
Response A pro\ Lsion" has been added /o 
make it clear. that a state may expand the 
advisory panel to include additio^l persons 
in the groups listed (which are statutory) 
and representatives of other groups. The Of- 
fice of Education does not believe it Is ap- 
propriate to prcs.cribe specific percentages, 



located from proposed section 121a.34) in ^'^ States .should have some discretion^ 
response to comments* to -better summarize «- 
general administrative and supervisory re- 
sponsibilities in section 612(6) and other 
sections of the Act, A section on ^complaint 
procedures, which was included in previous, 
regulations for Part-B (prior section 121a, 14) * 
and inadvertently not-included in the pro- 
posed regulations has been added. 

Commen{, Commenters requested addition 
of a new section on State educational agen- 
cies* responsibilities for monitoring, evalua- 
tion, and enforcement activities to insure 
compliance throughout the State with the 
requirements of this part The commenters 
made specific suggestions for Implementing 
such & section, including colfection of data, 
conduct of on-site visits, audit of fimd utill- 



to determine the proper mix of representa- 
tives A comment has been added to indicate 
factors a state may consider in determining 
balanced membership of the panel, 

ADVISORY FUNCTIONS AND ADVISORY PANEL PRO- 
CEDURES <§5 12ia.6S2 — 12ia,C03> 

Comment Commenters recommended that 
tiie 5«^ulatioifs indicate that the panel must 
comment piiblicly on the State annual pro- 
gram plan as well as on any rules and regu- 
lation.s regarding education of handicapped 
children, review annual evaluations, and act 
as ombudspeisons to hear complaints. 

Response A ciiange has been made to re- 
quire the panel to comment on the annual 
program plan, nie annual program plan Is 
an extremely important document and this 
addition makes it clear that the advisory 



_ zation, comparison of written individualized .v vimv mu uuvmur 

and Privacy Ac tf tlieir rights musrin^^^^ ^'^"^ih^*'!" programs with programs actually panel' must Te^lnVolVo'd^nVe^ 

transfer of the rights of parents to the child ™3 ^uTc ^fT^ ^ other jecooimenda t Ions are legitimate activl- 

hft r^^hw^ ift'/vr fhA TwvQf Pf^J^'P^^H^^^earlngs, development of de- ties tot not ones the Federal government bo- 

ho reaches 18 or the post- taUed criteria for evaluating program quality lleveTshould be required by these regulations 

and effectiveness, and detailed procedures for at this time !. 



when he or &ho 
secondary education level, 
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Conment. Ck)mmenters requested that the 
regulations provide that panel members 
be reimbursed for reasonable and necessary 
expenses for attending meetings and per- 
forming duties 

Jic^pome This change has been made. It 
in re<1teoijabie to require reimbursement for 
. e^ptitoea t>o that persons will be kble to par- 
ticipate without jflnancial sacrifice. 

SUBP\RT G — Allocations of Funds. Reports 



ALLOCATIONS 

This major section of Subpart G is entire- 
ly statutory, therefore, there are no com- 
ments of substance on which to respond. 

REPOKTS — annual' REPORT OF CHILDREN 
SER\ED t§§ 12ia 750-12ia.7 54> 

The following comments were received 
regarding the annual repont by the* Statps 
of the nimiber of children, receiving special 
education and, related services. This report 
Is the basis for each State's allocation of 
funds ux;ider Part B. and serves as a mecha- 
nism for the Corhmlssloner to meet some ot 
Ills reporting requirements to Congress un- 
der section 618 of the Act. Some commeuters 
recorrfmended changes that would requlro 
amendmertt of the Act* These have not been 
summarized' except where ^further expliina- 
' tion seemed to be use'ful. ^ 

AMOUNT OF INFORMATION Ri:QUmx:0 
IN THE RFi'ORT 

Comment C«?mmenfers sVaried In their 
vlewtfon what iftiformatioU should bc: includ- 
ed In the report. It was sug^sted that addi- 
tional information bc collected fot compli- 
ance purposes dbjectlgns were-inadp to th6' 
requirement for reporting information by 
disability categorKand for reporting -the 0-2 
year old population. On the ^ther hand. . 
some commentqrs rccommcurfed that addi- 
tional categories be added to the. report, 
partlCl^lafiy for deaf-blind children and for 
multihandlcapped childr^.* 

Resitonse. Two categories of handicapped 
children have been addpd to the report — 
one for multihandlcapped children and one 
for deaf-blind children. These terms* are de- 
fined In section 121a 5 of Subpart A. No other 
changes have been' made on the amount of 
information to be reported. 

The addltlohal categories should help to 
insure that no handicapped child Is counted 
more than once, since the States will not 
have to decide In which of two or more dis- 
ability categories to count a multihandl- 
capped child The changes conform to ex- 
isting repoi;tlng requirements used by the 
States. 

The annual report of children served is 
not a compliance document. It Is only used 
to determine each State's allocation and to 
assist the Commissioner in meeting his re- 
porting requirements to the Congress under 
section 618 Under Section 611 of the Aet, 
alloeatlons are based on the number of han- 
dicapped children in each State receiving 
sp>eclal education and related services. Com- 
pliance with requirements such as "least 
restrictive environment" will be achieved 
through other fheehahlsms. Including the 
State's annual program plan, the local edu- 
cational agency's application, and monitor- 
ing by the State educational agency and the 
Ofllce of Education. 

As explained in the preamble to the pro- 
posed rules published In, the Federal Reg- 
ister on September 8, 1976, the report ie*~ 
quirements are the minimum needed by the 
CkJinmiss loner to carry out the Act. (See 
41 FB 37814.) While the Commissioner 
l9 concerned about the possible harmful 
effecta of •^labeling" children, the Act re- 
quires thAt the Commissioner report 
substantial amount of li^ormatlon, to Oon- 
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gress by disability category. For this reason, 
and for the other reasons stated In the Sep- 
tember 8, 1976, Federal REGX^rat, there ap- 
pears to be no workable alternative to re- 
taining thp categories In the States' annual 
reporjts. The various disability categories, as 
well as thfe requirements to use Ihem In the 
Commissioner's reports to the Congress, are 
statutory. 

Who May Be Counted 

Comment: Commented disagreed as to 
whether handicapped children should bo 
co^unted If their special education ts paid for 
solely from private sources or^ solelyyrom 
Federal funds (such as children living on 
military bases) Some thought that only 
publicly-funded special education >|gj^ld 
qittrflfy. while otli^rs argued that since VI 
children ha\c a right to a free approprlatSSlj 
pubUc.educatlou the soiu-ce of funding (oth- 
er than the parent) should not matter. 

Response. Section 121a 753 has been 
amended to provide that handicapped chil- 
dren (Ihcludlng such children In Head Start 
or other preschool programs) may be counted 
only if they (1) are enrolled ^In a school or 
program which Is operated of supported by 
a public agency, and (2) receive special edu- 
cation that meets State standards. 

A State may not count a child whpse spe- 
cial, education Is ^ald for solely by the Fed- 
eral government* unless the .child Is In one 
, of the ago group? 3-5 18-21, and there 
are no local or State fimds available for non- 
handlcapped children in that age group 

Children fAinded solely by the Federal gov- 
ernment would Include Indian children 
whose special education Is paid for solely by 
the*Kederjal government, as well as children 
on mllit^try bases ,whose education is paid 
for solely with Federal funds. ^This rule Is 
consistent with the requirement that a free 
appropriate p^ibllc education (PAPE) ibe 
made available by^the State to each handi- 
capped child. Parents are not required to 
take advantage of PAPE. If they choose to 
educate their child outside of the public 
school system, even though PAPE Is avail- 
able, the State h&a discharged Its responsi- 
bility However, by the same token, the child 
should not be counted by the State for lt» 
allocation If ^he child is not^belng provided 
special education at publlc\expense. The 
same reasoning applies to Inaian children 
and other children wl^o receive t^e^ special 
edHcation from the Federal government. The 
rule should^ serve as an encouragement to 
States to provide services to all handicapped 
children, however, since any child provided 
special education from State or local funds 
may be counted. * 

Comment - Two other, provisions In the, reg- 
ulations were objected to by c&mmenters'. 
The flrst of these provlde'd that handicapped 
children "enrolled" in schools to receive spe- 
cial edjucatlon could bo counted as receiving 
special' feducatldn". These commentcrs felt 
that enrollment did not gua^ntee acttmt 
receljpt of services The Sj^nd provision 
stated. ln> essence, that a child who receives 
special education may be coiuited, but not a 
ehlld who receives , only "related services.'* 
This was viewed as an overly restrictive read- 
ing of the Aet. 

Response No change has been made In* 
the regulationi While no 'system Is perfect 
enrollment is A legitimate way of determln-j 
Ing the numoer of handicapped children re 
. celvlng special education on Oct^^r 1 and 
on Februarjr 1, the two date^j^fsti^hich the 
Act requires the count of fihlldren served. 
It would npt bft practical to wj^ke^ actual 
head count/oF~chlldron In classrooms and 
other facUlpes where services are provided. 

With respect to children who only receive 
**related services/' this Is governed by statu- 
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tory language. "Related services** are only 
tho^e "required to assist a handicapped child 
isto benefit from special education." (Section • 
602( 17) of the Act ) If a child does not need 
special education, there can be no "relbted 
services," as that term is defined In the Act * 
However, section 121a 14 permits a State to 
define certain services as "special education," 
^If those services are "specially designed In- 
'structlon to meet the unique needs of a 
^handicapped child." (This Is taken from the 
. definition of "special ed\*cMlon" lii section 
602(lp) of the Act ) 

REALLOCATION OP LOCAL EDUCATIONAL AGENCY 
.V funds' (5 12ia 708) 

Comment: Commenters *req nested criteria 
be added fOr when funds' may be reallocated 
Responses No criteria have been added as 
determinations will be made on a case-by- 
'-case basis. * 

Appendix B — Index to Part 121a 

ADMINISTRATION 

;See'. Monitoring.. 

^Annual program plan requirements — §5 121a - 
112: 121a.l34; 121a 138: 121a.l41: 121a.l42: 
* 121a 145. 

^Certification of State authority — 5 l^la.112. 
'Direct Service by State educational agency — 

§ 121a 360. * ^ _ 

-Local application requlrement^^!'TrT2 1 a 228; 
" 121a 236; 121a240. 

Local education 'agency definition — § 12la.8. 
State administration — Subpart P. * 

ADVISORY PANEL (STATE) 

tAnimM program plan requirement — § 121a.- 
147. 

'General requirements — §S 121a.050-121a.653. ^ 

^ ' • ALLOCATIONS 

"Annual program j)lan condUlon of assist- 
ance— § laia.iioT 

'Application by le^al agency condition of as- 
sistance — 5«121a^l80. 

Consolidated applications — S 121a.l91. 

Count of chlldren-^ee Rej^rts, 

.Interior Department for Indian children — 
i 121a.709. 

*IjOcal agency allocation — See Reports. 
Formula^§5 121a.705-121a707. ^ ^ 
Reallocation — 5 121a.708. ~ • 

Use by .the State — 5 121a.360. 

X>utlylng areas— 5 121a 710. 

rllccovcry for mlsclasslfled ehlfdren — 5 121a.- 

, 141. 

-State allocation: 

f Formula— 55 121a.701-121a.705: 121a?70S- 

121a 706. 
. Hold harmless — $ 121a,704. . 

Use foe admlnlst^tlon— 5J 121a.620-121a.- 

, 621. 

Use qf — See other headings. ^ ' r 
Wlthholdlng^r-S^: faearlngs. ^ 
» From the local agency — 5 121a4p4. 
From the State— 55 t21a^9a-121a.593. 

ANNUAL PROGRAM PLAN 

Approval; disapproval — 5 121a'll3. 

CertlficaUoiis— 5 121a 112. 

iCondltlon of assistance to State — 5 121a.ll0. 

Contents— 51 12U.111; ^la.ll2: 121a 120- ^ 
I21a 151. Y ' 

'Effective period— 5 121a.llL 

General requirements — 55 J21a.ll0-121a.114. 

Public participation — See': Public Participa- 
tion. 

k Submission by State — 5 121a.ll0. 

^**TlppLicADiLrnr oy rcoulations— 5 i2ia.2 

Application by local aoenct 

Annual program plan requirement — 5 121a.- 
144. 

Approval or disapproval by State educational 
agency— 55 121a.l93; I2la.360. 
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Second priority children— amendnieiU of ap- 
plication—! 121a.324, 

xSubmlsslon by local agency — § 1 21a. 180, 

Condition of assistance to local acency— 
i I2fa.l80. ^ ' 

ConNOlidated application—^? I21a I90~121a.- 
'102. , 

Content— §§ 121a.220-121a 240.,, 

K.xcess costs — See : Excess 9osts. 

PnbUc participation— See Public Participa- 
tion. ' ^ 

AUDITS 

bto Monitoring. 

COMPLAINTS 

Stat^^ educational agency procedures § 121a - 
See: Hearings. • 

COMPARABLE SKUVICES 

Local application requirement — § 12ia,231. 

CONSENT 

Defined— § 121a.500. » 
Disclosure of In forma tlon-»-§ 121a.671. 
Initial p'lacementr—§ 121a5b4(b). 
Placement status during a proceeding — 

5121a.5l3. ' . • 

Preplacement evaluation of child— § 121».- 

5(M(b). 

CONFIDENTIALITY OF XNF^ORMATION 

Annual program pld«i requirement — S 121a.«. 
Definitions— S 121a 560v 

General requirements — §§ 121 a 560-1 21a 5^2. 
Loc^l appllc&tlon requirements — Sl2ia221. 

CONSOLIDATED APPLICATIONS 

See: Application of local agency. 

COUNT OP CHILDREN 

Annual report of children served — H 121a- 

750~121a.764. 
Allocations: • 

State entitlement— §§ 121a 70 1-1 21a 702.* 
>Ii0cal educational agency entitlement — 
S121a.707. ^ ^ 

Outlying areas entitlements—^ l^la.710. 



DEFINITIONS — §§ I2ia4-f2ia 15, 



DUE PROCESS 



Individualized education programs — 5 121a.- 

^46. - ' 
Personnel development — f 121a.386. 
Private school chlldrea servico needs — 
S 121a.453. 

State educational agency activities— 55 121a.- 

146; 121a.601. 
Training— See; Personnel development, this 
headnig 

lUCESS COSTS 

Gengrally— II 121aa62-121a.l86. 
I-Kx:al application requiremcn%T-§ 121a.229. 
Not applicable to State educational agency— 
f 121a 360. 

FREE .APPROPRIATE PUDLIC EDUCATION 

See Individualized Education Programs. 
Related Services. 
Special Education. 
Time Limits an^^Tlmetables. 
Annual program plan requirements— ?5121a - 

121-121a.l22. 
Defined — S 121a.4. 

Generally— 55 I21a.300-121a 303, 121a 307 
Initiation or change — See: Notice, 
State practice exception — S 121a.300. 
State use of local agency's allocation— 

§ 121a 360. ' 
Priorities— §§ 121a.320-121a.324. 

FULL EDUCATIONAL OPPORTUNriY COAL 

Annual program plan requirements — $5 121a - 

I23~121a.l26. 
General requirements — SS 121a.304-121a.306. 
Local application requirements — $f I21a - 
222-151a.223. 

IIANDlCAPPaO CHILDREN 

Defined— § 121a 5 • 
Rights 

See; ConfldentlftlUy of Informatioii 
Due Procesgi 
EvaluatiojCro^ 

Free Appitoprlate Public Education. 
Hoarlng.) ' 

Identification, Location. Evaluation. 
Individualized Education Program. 
^ Least Restrictive Environnjent. 

"Notice. 



See: Coiifldentiallty of Information 
Evaluation. 
Hearings. 
Notice. 

Procedures for parents and cliUdren— 
SS 121a.50a-121a.514. 

» EDUCATION 

See: Free Appropriate Public Education. 

Pull Educational Opportunity Goal. 

Individualized Education Program. 

Personnel Development. 

PbysiciU EducaUon. 

Special Education. 
« Related Services. 

EVAL^TION 

Advisory panel function — S 121a.662. 
Annual program plan requirements — 

SS121&.128; 12Xa.l33; 121a.l46. 
Education programs — S 121 a. 146. 
Handicapped children: « 

Consent required for — S 121a.504. 

Defined— SI 2 la 500. 

Hearlngs-^ee Hearings. 

Independent educational evaluation — 

Information on achievement — S ],21a232. 
Notice required— SS li21a604~i21a.505. 
Protection— S 5 121a.l29, 12la.l33, l21a.22i, 

121a.53a-12ia.634. 
State responsibility — § I21a428. 
Hearing aids— 5 121a.303. 



Private School Children. 
Special Education. 
Related Services. 



Disapproval of annual program plan — § 121a.- 
113. 

Disapproval of local applicati<Jrr^^r^la 194. 
Oillce of Education procedures — SS l^la.580- 
- 121a 593. ^ 
Parents and children: 
Identification, evaluation, placement — 

§§ 121a.606-12lJ\.514. 
Confidentiality* ot Information — S§ 121a.- 
568-121a.670. 
Public hearings before adopting annual pro- 

grani' plan— SS 121a.280-I21a.284. 
.Withholding payments from a State — S 121a.- 
) 590 

V U)ENTlFICATION, LOCATION, EVALtJATION 

See^SKvaluations. 

Annual program plan requirements— S 121a.- 
128. 

Local application requirement — $ 121a.220. 
Private school children — $ I21a.453. 

INDIAN CIULDREN 

Application from Secretary of Interior— 
} SS 121a.260-.121aj263.^ * 
Ooun^-SS 121a.753. 

Paj^ents to Secretary of Interior — | I21ft.- 
709. 



INDIVIDUALIZED EDUCATION PROGRAM 

Accountability— S 12la,34U 
Annual program plan requirement — § 121a.- 
130. 

Content— § I21a 346. 
Deflned-^§ 121a 340 
Effective dates— § 121a 342 
First priority children— § l21a 322 
•Pfeo appropriate public education; defini- 
tion— § 121a 4. 
^Jeneral requlrenicnts-^§ § I21a 340~121a 349. 
Least restrietlve environment — § I21a.55p. 
Local application requirement — § 121a.235. 
Meetings— .§§ 121a.343-12la 345. 
Parent panicipation — 5l2la.344. 
Placement's I 121a.533: I21a552. 
Private school chUdlren— 5§ 121a 347-121a - 
348: 121a.401. 
. Reevaluation — § I21a.534 

, LEAST RESTRICTIVE ENVIRONMENT 

Annlmi program plan requirement— S 121a- 
132. 

General requirements — J§ 121a.550-121a 556. 
Local application rpqulrement>— $ I21a.227. 
Nature and location *of State services— 
§ 121a.361. 

Noiiacademic services an5 settings— §§ i21a - 

306: 121a.653. 
Physical education— § I21a.307. 
Placement declslons~§S 12la613, 121a 533. 
Program options— § 121a.305. 

MATCHING S 12ia.37l 

• MONITORINC 

Annual program plan- requirements— 
§§ 121a 128(b) (5); 121a \30(b) (2); I21a- 
135. 

Auditliig count of children served— S 121a- 

754. * 
Confidentiality of Information— § 121.575. . 
Identification, locatldn^ evaluatl9ii — S 121a.^ 
128(b)(5). 

Individualized education programs— § 121a- 
130(b)(2). 

^ Least restrictive environment — § 121a.556 
Private school childreji— S 121a 402(a) . 
State educational agency responsibility— 
S 121a 601. 

NONDISCRIMINATION 

Annual program requirement — S 121a.l60. 
Evaluation materials and pi-ocedures — 
S 121a.63a. 

lXK:al application requirement — § 121a 230 
Nonacademlc servlccs-^S 121a 300. 
Private school children— S 121a.468. 
Program options— S 121a.305. 
Testing materials and procedures — §121a- 
530. 

NOTICE 

Confidentiality of Information— 55 121 a.561, 
121a 573. 

Individualized education program meeting— 
§ 121a.'345. 

Intltlatlon or change of Identification, eval- 
tiatlon, placement, or free appropriate 
public education— 55 121a.604-121a.505. 

Notice of opporttmlty for a hearing — See: 
Hearings. 

Notice of procedural safeguards— 5 12ia.605. 
PubllQ notice of wltl\holdlng " payments — 
n21a.592.- 

PERSONNEL DE?V^PMBNT 

Annual program plan requirement — S 121a.- 
139. 

Comprehenslv'0 system of personnel develop- 
^ ment— S§ 121a.3Sr&~l2la.387. 
Included In State^ support services— 5 I21a.- 
370. 

Leest restrictive' environment — S 121ft.565. 
Local aj/plicatlon requlrement-^j l^la.224. 
Personnel needs — Hi21a.l26: I2la.323. 
Preservlco training— 5 i21a.32L 
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Trained personnel for evaluation materials — 

§ 121a.532. ' 
Training regarding confidentiality of Infot*- 

matlon— $ 12ia 572. * 
Use of Part B funds for training— I § 121a 321, 
, 121a322. ^ 

^ PHYSICAL EDUCATION 

Ii\cluded HI special education— § 121a 14 
Required—! 121a 307. 

PLACEMENTS ' 

See: Evaluation. 

» Least Restrictive Environment 
• Private schools. 

pRioRrriES ^ 4 

See: Evaluation. i 

Indentl!lcation,*Localion, Evaluation. 
Annual program plan requirement — 5 121a.» 
127. 

DeflnltloiLs; . ». 

. First prlortty children— § 121a 320(a) 
Second priority children — § 121a.320(b> 
General requirements — §§ 121 a 320-12 la ^24 
Ijocal application requirement — § I2la225 
State direct and support services — 5 121a 370 

PRrVATK SCHOOL CHILDRKN 

Annual program plan requirement~s 121:* - 
140. 

Confidentiality of information— 5 121a 560 
Cost"* of residential placemeni— M21a 302 
Handicapped children placed or referred by 

public agencies — §§ t21a 4O0-121a 403 
Handicapped children not placed or referred 

by public agencies— 5 § 12-1 a 450- 121a 460 
Individualized education program— §| 12 

347-121a 348 
Least restrictive enviroixmdnt— 5 121a 55'1( 
Part B applicability to. private *<chool') 

5 121a 2* 
Physical education— ^ 121a 307 



SPECIAL XDTTCATZOlf 

See: Free Appropriate Pid>Ue Education. 

Individualized Education Program. 
^Denned— ^ 121a.l4. 

STATE ADVISORY PANEL 

Annual program plan requirement — 5 121a.- 
147. 

Ge^ieral requirj^meuts— §5 121a650-121a.653. • 

STATE DIRECT AND SUPPORT SERVICES 

Annual program plan requirement — §-121a.- 

51. ' • 

General Requirements — §§ t2ia 360-121a.372. 

SUPPLANTING » 

Applicability to s\ate educational agency— 
I 121a.375. 

Local applldatlon requirement — 5 121a 230 
^ Private schools— § 121a.460.'' 
Waivfer of requirement — § 121a.589. 



PROCEDt'RAL S\FEGL'\RDS 



See: 



ComplaintK 
Consent 
Hearings. 
Notlc<^. 

Siirroga^te Paieiit*, 
Annual program plan reqimtments - 

§§ 121a 131: 121a,l36 
.Local application requirement — $ 12 la 237 

'^^ PUBLIC PARTICIPATION 

See- Hearings. ^ 

.\nnual program plan requlrementfi — 

5§ 121a. 120: 121a 137: 121a 280-121a 284 
Local appllcatlpu re,qulrement5 — §§ 12la.226, 

I21a234. 'y 
Secretary of Inte!iJor application— § 12la.261. 
State advisory p«j>el— §§ 121a 650-1 21a 654. 

Records 

See: Confidentiality of Information. • . 
Annual program plan requlremelil— ^ ^21 a - 
1*43. 

Comparable services— § l2la.231. 
Count of children served — § I2 la 754, 
EJxcess costs — § J21a.l83 

Individualized education programs— § 121a - 
130. • ' i 

Local application requirement — ^ 12la^233. ' 

Parents may examine—S 1211^.502: 121a 562, 

Parents not participating in meetings— 
5 121ia345. 

reimted services 

*See: Free Appropriate Public Education. 

Individ ualiSscd Education Program. 
Defined— § 121a.l3. 

REPORTS 

\niuial repo'rt of children served - 



750-121 a.754. 
Local application requiremdnts- 

121^.233. 
State advisory panJl— J 12Ia.65a. 



H I21a - 

S 

-5§ 121a.232'; 



5. A new Part 121m Is added to read 
as follows: 

PART 121m— INCENTIVE GRANTS 



Sec. 
121m. 1 
12lm.2 
121m. 3 
121m.4 

121m. 6 ' 
121m»7 



121m. 8 
121m:9 
121m. 10 



Scope; purpose. 

General provisions regulations. 
Eligibility. 
"Application. 
Application contents. 
Amount of grant. 
Participation' by children 
counted under Part B of 
Act. 
Excess costs. 
Administration. 

mual evaluation report. 



not 

the 



SURROGATE PARENTS 



Definlilou of parent — § 121a 10 
Duty of public agency to assign—^ 121a5l4. 
Responslbilitie'>—§ 121a.5l4. 
Selection — ^ 121^514 

testing " ,v 

^.Cp E\ aUmlion 

TIME LIMITS AND flMFlABtES ^ 

plan effective period — 



Author 
amended, 8! 
C^l^^aitherwlse n 

§ i2iuia 

(V^ This 



Sec. 619 of Pub. L. 91-230, a3 
>tat. 793 (20U.SC. 1419), unless 
:ed. 



i^la - 



Annual program 

i 121a 114. 
Evaluation of educational programs- 

146 

Free appropriate public education — §5 121a.- 

122. 121a300. 
Fuji educational opportunity goal— H 121a- 

125, 121a.22*l 
Hearing declsioi\s—^ §'121.512; 121a 583. 
Individualized educatlon'prograna^^SJ 121a - 

342; 12aa343. ' 
Public participation^ in the annual Program 

plaii~§ 121a 280-l21a 284. ' *^ 
Reevaluatlon — § 121a.534. 
Report of children served — § 12Ia.750-l<21a> 

754. 

State nionitortng of public agencies — § 121a - 
601 

State re^le^^• of hearing d^lslon — $ 121a 512. 



^ ^ training 
Personnel Development. 



rSE or PART B FUNDS 

Allocation form^ilas: ^ 
Consolidated appllcauons — §5 121al90- 
121a.l9l. ' V 

' Entitlements— §§ i2la'.*70O-n2lR.110. 

Annual program plan requ&ements— 
§§ 121a.l48; 121a. 149. . 

Department of the Interior (Indian chil- 
dren)— § I21a 262. . \ 

Excess costs— §5'121a.l8a«121a.l86. \ 
.Iiocal application requirement — } 121a.238.^ 

Stat« and Jpcal educational agencies: 
Free appropriate public education — ■ 
§$ 121a.301-12Ia.302. 

FuH educational opportunity goal — S 121a*.- 
304(b). 

Priorities— 1$'^21a 320-12la.324. 
Private school chHdren--§f 121a.450-121a.- 
460. 

State educaMonal agencies: * 
Allowable costs — § 121a.621. 
Federal funds for State admlnisyratlon — 

5 121<i.e20. ' 
Matching—! 121a.371. 
State advisory panel — § I2ia.652. 
Use of locaRallocation for direct services— 

§§ 121a.360-121a.361. 
Uae of State educational agency jtllocatton 

for dlr^t and s\!lpport secvicea — J 121a.- 

370. 

Supplantjlng— 55 12lo230; 12u!3.72j 12la.689. 
Training -See Pcrs()nndl Develppment. 



cope; purpose. 

part * applies to assistance 
under section 619 of the Act. 

(b^ The Commissioner awards a grant 
to each State which provides special edu- 
cation and related services to^ handi- 
capped children ages ttiree, four, or five. 

(c) The State ^all use funds provided 
under this part /to give special educa- 
tion and related ^wnces to handicapped 
children in the ^ge groups named in 
paragraph (b) of this section. 

(d) The terms "special education'* and 
*'relate*d services'* have the meanings de- 
nned m ^ 121a.l2 ai>d § 12Ia.l3 of this 
chapter. ^ 

(20 U.SC. 14l9(c)^) 

§ 12 1 111.2 ficnoral pro\*ij«ions regufn- 
lions. 

Assistance under this part is subject 
to the requirements in Parts 100^ 100b, 
100c, and 121 of this chapter (including 
definitions and fiscal, administrative, 
property management, and other mat- i 
ters) . 

(201J.S.C. 1419,) 

§ 12Im.3 Eligibilily. 

A State is eligible to receive a grant If: 
<a) The Commissioner has approved 
•its annual program plan under Part I21a 
of this chapter; and 

(b) The State pf6vldes special educa- 
tion arid related services to any handi- 
capped children aged three, four, or five. 
(20 U.SC. 1419(a).) 
§ ]21ni.4 Application. 

To receive ' funds under this part, a 
State must submit an application to the 
Commissioner through its State educa- 
tional agency. 

(20 use. 1419(b).) 



§ 121ni*5 Af(pIicationi!ontcaH» 

An application must Include the fol- 
lowing material: i 

(a) A description of the State's goals 
and objectives fot meeting the education- 
al needs of handicapped chlli-en ages 
three through five. These goals ^nd ob-» 
jectlves ' must be consistent with the 
State's full educational opportunity goal 
under § 121a. 123 of this chapter. 

(b) A description of the objectives to* 
be supported by the grant, in sujpflclent 



ERIC 
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detail to determine what will be achieved 
^Mth the grant. % 
• ic> A 'description of Uie activiUes to 
be supported by tlie grant, llie activities 
must be related to the objectives under 
paragraph cb) of this section and must 
be described m sufficient detail to de- 
lermme how Uie grant wUi be used. 

id> A descnpj^ion of the impact the 
proposed activities a\-i11 have on handi- 
capped children ages' three through five. 
This description must include evidence 
iJiat Uie*propobed activities are of suf- 
ficient s}ze. scope, and quahty to warrant 
the amomu of tlie expenditure. The ap- 

V plication must mdicate the number of 
children to be denied and Uie number of 
.handicapped children who will be bene- 
fi|,teci indirectly. If children are to be 
benefitted Indirectly, there mus^t be a 
iationale tliat demonsj^rates the benefit. 

*e) The number of local educational 
agencies or intermediate educational 
units, and the number and names of 
other agencies which will provide con- 
tractual sen-Ices under the grant, the 
activities they will caarry out, and the 
reasons for selectmg \hese' agencies. 

«f) The dollar amounts that w-ill be 
spent fdr each major activity described. 

• - g> A description of tlie procedures the 
. State will use\to evaluate the extent to 
which the activities met the objectives 

■ described under paragraph (hi of this 
section. s 

(20 UJ5C 1419(b) ) 

§ ,12 1 m.6 Amount of gr.iiii. 

<a) The amount of a grant Is' $300 
multiplied by th^ average nlunbcr of 
children ages three through five counted « 
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during the current school year under 
§§ 121a.750-12Ia.764 of this chapter. 

(b) If appropriated funds are less than 
enough to pay in full the grants under 
this part, the amount of each grant Is 
ratably reduced. 

(20USC lll9»a), id) ) 

§ 12 I ni.7 Allt^valilo o\j)< ii(liltir(>>. 

< a • The State educational agency may 
use funds under this pUrt to give special 
education and related services to handi- 
capped children. ages three throXigh five* 
who are not count^Mmder §S 121a. 750- 
121a ;}54 of this chapter if the State edu- 
cational agency insures that those chil- 
dren have all of the rights alTorded un- 
der part 121a of this chapter. 

Jjy ie State educational agency may 
u^e ufrrt) five percent of its grant for the 
costs of administering the funds pro\ided 
under this part. ^ 

f20 use 1419k) 

Comvifui In carrying out the provisions 
of this part some activities are considered 
particularly appropriate fOr>toe us© of these 
fimds (1) Providing pareil^uh child de- 
velopment information, (2)|jslstlng parents 
In the understanding of thJiSpecIftl needs of 
tl?elr handicapped chll^^^gf providing par- 
ent, counseling and par^rtT training, where 
appropriate, to enable parents to work more 
effectively with their children: (4) providing 
essential diagnosis andr assessment; (5) pro- 
viding transportation^ essential to the der 
livery of services; (6) providing speech ther- 
apy, occupational therapv, dr physical 
therapy. ' \y ^ , 



§ I2lm.8 Excels costs. 

<a) If local or State funds are avail- 
able to pay for the education of non- 



handicapped children of the same age as 
the handicapped chUdren served with 
funds under this part, funds equal to 
that amount must also be made avail- 
a^e for these handicapped children. 

^b) If no local of State funds are 
available for nonhandicapped children 
of the same age, funds under this part 
may be used to pay fofr all of the costs 
directly attributable to t,he education ul 
the h^andicapped childien • 

(20 USC1 14!9(cj » 

§ 121ni.9 yJmiiiivir.ilion. 

^a> The State educationafateno shall 
administer the funds provided under this 
part. » 

^ ^b) Tlie State educational agency may 
use the funds lUelf. or may contract with 
local educational agencies, intermediate 
educational unifei or other agencies. - * 
(20 use HlOfa) ) ^ 

§ ]21ni.lO \miiii.iI r\.iIu.j|io*n n-pcii I. , 

<2.^ Within 90 days after the end of 
the grant period, tl^ State educational 
agency shall submit a report to the Qom- 
missldner on the activities carried out 
und^ this part during that period. 

(b) The report must contain: 

a> The results of th6 evaluation un- 
der § 121m.5(g), and 

(2) In brief narrative form, the im- 
pact that these funds have had on the 
State's educational ^services to handi-, 
capped children ages three, four and' 
five. 

(20 use 1419(c) ) 

[PR Doc 77-24033 Piled 8-22-77,8'45 amj 
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wauldyQu 
like toknoy^ 

if any changes have been made in 
certain titles ofjhe CODE OF 
FEDERAL REGUUTTONS witti^ut 
reading the Federal Register every 
day? If so, you may wish to subscribe 
to the "Cumulative List of CpR 
Sectioris Affected," the "Federal 
Register Index/' or both. 

Cumulative List of QfR Sections Affected 

$10.00 

per year 

The ''Cumulative List of CFR Sections 
wj^ - Affected" is designed to lead users of 
.the Code of federal Re|ulationsto 
amendatory actions pubjished in the 
Federal Register, and is issued 
nionthljj^in cumulative form. Entries 
indic9te the nature of.the changes. 

Federal Register Index $8.aip 
r per ygnr 

Indexes covering the 
contents of the daily Federal Register are 
issued monthly,' quarterly, and annually. 
" Entries are darried primarily underthe 
names of the issuing agencies. Significant 
subjects are carried as cross-references^ ' 

A finding aid ls Included In each publtcition which lists 
Federal fjeg^er page numbers wilhlhc date of pubHcallon * 

Vlhc federal Register, . 

v-*'* SubscribersrfR Indexes and the 
Cumulative List of CFR Sections Affeited" will continue 
to be maHied free of charge to reguli ■ FR subscribers. 

^iiiliTi?iiii,....iui„m„„„,rt„„„„„^,., tiuiiuiiiniiiiii 



2 Mall order form to: * 

2 Superintendent of Documents/ U.S. GovemmiintTrintIng Offfce, Washington, D.C. 20402 

5 There is enclosed $ for^\ subscrlptlon(s) to the publications cbccked-below: 

I ....... CUMULATIVE UST OF CFR SECTIONS ATFECTED »i6.00 « year domestic; $12.50 foreign) 

S FEDERAL REGISTER INDEX ($fi.00 a ^ear cfomesllc; $10.00 foreign) 

5 Name ^ 

S Street A(^ss, , , ^ , ^ 



•City. 



^ * Stale . 



7IP\ 



S Mafre check p^y^hh to the Z^jptrinUndeni of Document* 



:fr <POi iiw-<H»^ S 



1 / 

1 



> / 
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